NOTE: A request form is available from the Deputy Town Clerk; please fill it in and return it prior to the start of the meeting if you
would like to speak during public comment. When you speak, you must come to the podium in the front and clearly state your name and
address for the record. Please turn off or mute your cell phone or pager at the start of the meeting. Thank you.

TOWN OF BAY HARBOR ISLANDS
9665 BAY HARBOR TERRACE
BAY HARBOR ISLANDS, FL 33154

SPECIAL COUNCIL MEETING
AGENDA

November 3, 2022
4:30 P.M.

STATEMENT OF DECORUM

All comments must be addressed to the Council as a body and not to individuals. Any person making a racial or slanderous remark
or who becomes boisterous while addressing the Town Council, staff, etc. shall be barred from the audience by the presiding officer.
No profanity, shouting, heckling, verbal outbursts or disruptive behavior in support of or opposition to a speaker or his/her remarks
is permitted. Please mute or turn off your cell phone or other electronic devices at the start of the meeting. Failure to do so may
result on being barred from the meeting. Persons exiting the Chambers shall do so quietly.

CALL TO ORDER: Set for approximately 4:30 P.M.:

PLEDGE OF ALLEGIANCE:
ROLL CALL:

PUBLIC COMMENT:

CONSENT AGENDA: (Consent agenda items are those which are routine, do not require discussion or
explanation prior to Town Council action, or have already been discussed and/or explained and do not require further
discussion or explanation. Items can be removed from the consent agenda by the request of an individual Council
member for independent consideration provided such request is made prior to the vote on the consent agenda.)

1. Consideration and Approval for the issuance of a Request for Qualifications (RFQ) for
Engineering and Architectural Continuing Services Contract. The purpose is to select a new
pool of consulting firms in accordance with Section 287.055 of the Florida Statutes,
Consultants' Competitive Negotiation Act (CCNA). Enclosed is a copy of the RFQ document.

2. Consideration and Approval to enter into a Time and Material Agreement with WSP USA,
Inc. for the Not-to Exceed amount of $50,000 to provide engineering support, project
management/coordination and permitting related to the Sanitary Sewer Pump Station
Emergency caused by Hurricane lan. Enclosed is a copy of the Agreement.

STAFF RECOMMENDATION: Approval POLL VOTE



RESOLUTION:

3. Consideration and Approval of a Resolution relating to a declaration by the Town Council
of zoning-in- progress by adopting a temporary moratorium on the issuance of new building
permits, the approval of new Site Development Plan Applications by the Design Review
Board and/or the Town Council, and the submittal of new Site Development Plan
Applications to the Town by the earlier of 180 days or the final adoption of revisions to the
Town's Zoning and Planning Code, in accordance with the provisions set forth in Section
23-16.1 of the Town's Code of Ordinances for the purpose of studies and possible revisions,
if deemed necessary, to the Town's Land Development Regulations for both the East and
West Islands.

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF
BAY HARBOR ISLANDS, FLORIDA, RELATING TO A
DECLARATION BY THE TOWN COUNCIL OF ZONING-IN-
PROGRESS BY ADOPTING A TEMPORARY MORATORIUM
ON THE ISSUANCE OF NEW BUILDING PERMITS, THE
APPROVAL OF NEW SITE DEVELOPMENT PLAN
APPLICATIONS BY THE DESIGN REVIEW BOARD (DRB)
AND/OR TOWN COUNCIL, AND THE SUBMITTAL OF NEW
SITE DEVELOPMENT PLAN APPLICATIONS TO THE TOWN
BY THE EARLIER OF ONE HUNDRED EIGHTY (180) DAYS OR
THE FINAL ADOPTION OF REVISIONS TO THE TOWN’S
ZONING AND PLANNING CODE, IN ACCORDANCE WITH
THE PROVISIONS SET FORTH IN SECTION 23-16.1 OF THE
TOWN’S CODE OF ORDINANCES; FOR THE PURPOSE OF
STUDIES AND POSSIBLE REVISIONS, IF DEEMED
NECESSARY, TO THE TOWN’S LAND DEVELOPMENT
REGULATIONS FOR BOTH THE EAST AND WEST ISLANDS;
PROVIDING FOR INCORPORATION OF RECITALS; AND
PROVIDING FOR AN EFFECTIVE DATE.

STAFF RECOMMENDATION: Council's Discretion POLL VOTE

ADJOURNMENT: Approximately 5:45 p.m.

Pursuant to Florida Statutes 286.0105, the Town hereby advises the public that should any person decide to appeal any decision of the Town
Council with respect to any matter to be considered at this meeting or hearing, he or she will need a record of the proceedings, and that, for
such purpose he or she may need to ensure that a verbatim record of the proceedings is made, which record includes the testimony and evidence
upon which the appeal is to be based.



AGENDA ITEM REPORT
November 3, 2022

ITEM NUMBER: 1.

ITEM: Consideration and Approval for the issuance of a Request for Qualifications (RFQ) for
Engineering and Architectural Continuing Services Contract. The purpose is to select a new pool
of consulting firms in accordance with Section 287.055 of the Florida Statutes, Consultants'
Competitive Negotiation Act (CCNA). Enclosed is a copy of the RFQ document.

DESCRIPTION:

The current pool of approved Engineering Consulting Firms is in place since 2017. The selected
firms in 2017 were the following;

- Behar Font and Partners, PA

- Calvin Giordano & Associates, Inc.

- Chen Moore & Associates, Inc.

- Keith & Schnars, PA (KCI Technologies)

- Kimley Horn & Associates, Inc.

- Lakes Engineering, Inc. (BCC Engineering, Inc.)

These Continuing Service Agreements were executed without an Expiration Date, or approved
hourly rates, which is common for these types of contracts. Staff is recommending to issue a new
RFQ to select a new pool of firms and incorporate these changes to the new Agreements. The
selection of the consulting firms shall be in accordance with Section 287.055 of the Florida
Statutes, Consultants' Competitive Negotiation Act (CCNA) Enclosed is a copy of the RFQ.

RECOMMENDED ACTION:
Approval

FINANCIAL ANALYSIS:
There is no fiscal impact associated with the issuance of this RFQ.

BUDGET IMPACT:

Submitted By: Yvonne Hamilton, Town Clerk

ATTACHMENTS
| 1. |RFQ_DRAFT Engineering Firms 10172022-compressed
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

INVITATION TO BID

Issue Date: October 24, 2022

All interested parties are hereby notified that the Town of Bay Harbor Islands (the “Town”) is
accepting sealed bids for the Project “ENGINEERING AND ARCHITECTURAL
CONTINUING SERVICES CONTRACT” Project, No. BHI- .

The Town in compliance with Florida Statute 287.055, Consultants’ Competitive Negotiation Act
(CCNA), is actively seeking qualified, experienced, and licensed firm(s) to provide a variety of
Professional Services, including but not limited to transportation, highway systems, water and
wastewater systems, construction engineering and inspection, civil, structural, electrical,
mechanical engineering, etc., architecture, and other professional ancillary services, as further
described in the Scope of Services. Those firms who are interested in submitting Statements of
Qualification (SOQ) in response to this Request for Qualifications (RFQ) shall comply with
Submittal Requirements of the RFQ.

A Pre-Bid Conference will be held on November 17, 2022, at 10:00 A.M., in the Town Hall
Council Chambers. The address of Town Hall is 9665 Bay Harbor Terrace, Bay Harbor Islands, FL
33154.

Contract Documents may be downloaded and printed as required from the Town’s Website at
www.bayharborislands-fl.gov. Enquiries regarding this contract may be e-mailed to the Town Clerk,
Yvonne Hamilton, at yhamilton@bayharborislands-fl.gov.

All bids shall be clearly marked:

TOWN OF BAY HARBOR ISLANDS
CONTRACT NO. BHI-
ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT

All bids must be submitted in sealed envelopes to the Town Clerk on or before December 16,
2022, at 3:00 P.M., local time (the “Bid Submittal Deadline”). Immediately thereafter, Bids will
be opened publicly and read aloud. The Town assumes no responsibility for Bids not properly
marked. Any Bids received after the Bid Submittal Deadline will not be accepted.

The Town reserves the right to reject any or all bids and to waive informalities, except timely
submission of bids, in any bids received, to re-advertise for bids or to take any other such actions
that may be deemed in the best interests of the Town.

Town of Bay Harbor Islands, Florida
Yvonne P. Hamilton, CMC - Town Clerk


http://www.bayharborislands-fl.gov/
mailto:yhamilton@bayharborislands-fl.gov
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

INSTRUCTIONS TO BIDDERS

DEFINED TERMS

Terms used in these Instruction to Bidders which are defined in the Standard General Conditions
of the Construction Contract, prepared by the Engineer’s Joint Contract Documents Committee
(EJCDC) and NSPE-ASCE Document 1910-8-A-1, CSI 56465 (1996 Edition) have the meanings
assigned to them in the General Conditions. The term “Successful Bidder” means the lowest,
qualified, responsible Bidder to whom Town (on the basis of the Town’s evaluation as hereinafter
provided) makes an award and whose Bid the Town determines is in its best interest.

EXAMINATION OF DOCUMENTS, SITE AND DRAWINGS AND SPECIFICATIONS

3.0

2.1

2.2

2.3

Prior to Bid submission, Bidders shall examine the Site and surrounding area, including
but not limited to subsurface, water and soil conditions, utilities, and streets to determine
all conditions that will affect the Work and become familiar with the nature and extent
of Work to be performed and local conditions that may affect the Work. Bidders should
perform a Site visit and inspection to get familiar with the site conditions.

It is the Bidder’s responsibility to become fully informed as to the existing conditions at
the Site and to factor any and all costs of these conditions and/ or risks associated
therewith into the Bid.

Bidders shall thoroughly examine the Bidding Documents, General Conditions,
Drawings and Specifications, Technical Specifications and any other documents which
may be applicable to the Work or Project. All drawings and specifications prepared for
this Project are provided in pdf format with this Bid.

INTERPRETATION OF BIDDING DOCUMENTS

3.1

All inquiries, clarifications or interpretations of the Bidding Documents shall be made in
writing to the Town Clerk, Yvonne Hamilton on or before December 2, 2022, with a
copy to the Town Manager, by mail, fax, or by e-mail to the following addresses:

Yvonne P. Hamilton

Town Clerk Town of Bay Harbor Islands, Project No. BHI-__
Telephone No. (305) 866-6241

Email: yhamilton@bayharborislands-fl.gov

With a copy to:

Maria Lasday, Town Manager
Town of Bay Harbor Islands 9665 Bay Harbor Terrace
Bay Harbor Islands, 33154 Florida
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

Telephone No.: 305-866-6241
Email: mlasday@bayharborislands-fl.gov

Any modification or interpretation of the Bidding Documents will be made by written
Addendum to all who are recorded by the Town as having received a complete set of
Bidding Documents. All Addenda will be issued by December 8, 2022.

Interpretations or modifications of Bidding Documents made in any manner other than
by written Addendum will not be binding. No oral interpretations or clarifications shall
be binding.

A Bidder, prior to submitting his Bid, shall ascertain that he has received all Addenda
issued, and shall acknowledge their receipt by enclosing a signed copy of each Addenda
with the Bid Form.

BID PREPARATION AND SUBMITTAL

4.1

4.2

4.3

4.4

The Bidder shall prepare Bids on the forms provided by the Town with all blanks on the
Bid Form filled in by typewriter or written in ink.

The Bidder shall submit three (3) originals and three (3) digital (PDF) copies of the
Bid. The Bid shall indicate whether the Bidder is a sole proprietor, a partnership, a
corporation, company, or other legal entity. The Bid shall include:

4.2.1 Consultant’s Qualification Statement;

4.2.2 Non-Collusion Affidavit

4.2.3 Any Addenda;

4.2.4 Copy of Licenses

4.2.5 Corporate/Company Resolution, or Partnership Resolution, evidencing
authorization to Submit Bid; and

4.2.6 Evidence of Insurability.

If the Bid is made by an individual, the Bidder’s name and address of place of business
shall be shown. If Bid is made by an entity, the name and address of the individual(s)
authorized to bind the firm or partnership shall be shown. If Bid is made by a corporation
or company, the individual executing the Bid shall show the name of the state under the
laws of which the corporation or company is chartered, also the names and business
addresses of its corporate or company officers and members. Anyone signing the Bid as
agent shall include in the Bid legal evidence of his/her authority to do so.

Non-Collusion Affidavit. The Bidder shall include the Non-Collusion Affidavit as set

forth in the form included in the Bidding Documents. Bidder’s failure to include the
affidavit shall result in disqualification.

IB-2
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

The Bid shall be enclosed in a sealed envelope, addressed to Attn: Town Clerk, Town
of Bay Harbor Islands, 9665 Bay Harbor Terrace, Bay Harbor, Florida 33154. The
envelope shall be clearly marked with the Project name “Bid for the Engineering
and Architectural Continuing Services Contract” Project No. BHI- , and the
Bidder’s name and address.

The Bidder shall deposit Bids at the designated location provided on the Invitation to Bid
on or before the time and date for submission of Bids (the “Bid Submittal Deadline”).
Bids received after the Bid Submittal Deadline indicated for submission of Bids will not
be accepted. The Bidder is advised that delivery services may not be timely. It shall be
the Bidder’s sole responsibility to ensure delivery prior to the required Bid Submittal
Deadline.

QUALIFICATIONS OF BIDDERS

5.1

5.2

5.3

5.4

Each Bidder shall complete the Qualifications Statement provided herewith, along with
any other evidence of satisfactory experience, past performance and ability to perform
the proposed Work, and shall submit the same with the Bid. Failure to submit the
Qualifications Statement and all documents required thereunder together with the Bid
Form and all items listed in Section 4.2 will constitute grounds for rejection of the Bid
as non-responsive.

The Bidders may be disqualified, and their Bids rejected for any of the following reasons:
5.2.1 The bid is not responsive, and/or responded with errors and omissions.

5.2.2 Reason to believe that collusion exists among Bidders.

5.2.3 Determination of lack of responsibility or competency as may be revealed by
qualification statements, financial statements, experience records or other questionnaires.
5.2.4 The Bidder’s uncompleted work load which in the judgment of the Town may
cause detrimental impact on prompt completion of this Project.

5.2.5 The Bidder is or has been involved in any litigation against the Town.

5.2.6 The Bidder has defaulted on any previous contract or is in arrears on any existing
contract on any public or private matters.

5.2.7 The submittal of more than one bid from an individual, firm, partnership,
corporation or association under the same or different names.

5.2.8 The Bidder’s previous work with the Town has resulted in claims from third parties
and or subconsultants.

The Town reserves the right to make a pre-award inspection of the Bidder's facilities and
equipment prior to award.

It shall be a requirement of this Bid that there are no related party transactions between
the Bidder and any employee, agent or consultant of the Town. Any Bidder who is a
related party, as noted herein, will be considered non-responsive and the bid and the bid
bond will be immediately returned. A Bidder will be considered a related party if the
Bidder has an ownership interest or is in any way related to an employee, agent,
consultant or consultant, and can influence the management or operating policy of the
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

other to an extent that one of the transacting parties might be prevented from fully
pursuing its own separate interests.

55 PUBLIC ENTITY CRIMES ACT -In accordance with the Public Entity Crimes Act,
(Section 287.133, Florida Statutes) a person or affiliate who is a consultant/contractor,
who had been placed on the convicted vendor list following a conviction for a public
entity crime may not submit a bid on a contract to provide any goods or services to the
Town, may not submit a bid on a contract with a public entity for the construction or
repair of a public building or public work, may not submit bids on leases or real property
to the Town, may not be awarded or perform work as a consultant/contractor, supplier,
subcontractor, or consultant under a contract with any public entity, and may not transact
business with the Town in excess of the threshold amount provided in Section 287.017,
Florida Statutes, for Category Two for a period of 36 months from the date of being
placed on the convicted vendor list. Violation of this section by the Consultant/Contractor
shall result in rejection of the Bid, termination of the contract, and may cause
Consultant/Contractor debarment.

6.1 Prior to the date and time of Bid opening, a Bidder may withdraw his Bid at any time.

7.1 Bids submitted will be opened publicly and read aloud at the time and place stated in the

7.2 The Bidder agrees to maintain all terms of the Bids available for 120 days from the date

8.1 The Work to be performed under the Contract Documents shall be commenced upon
issuance of a Notice to Proceed by the Town. As part of their proposal, Bidder shall

8.2 By virtue of the submission of its Bid, Bidder agrees and fully understands that the
completion time of the Work of the Contract is an essential and material condition of the
Contract and that time is of the essence. The Successful Bidder agrees that all Work shall
be prosecuted regularly, diligently and uninterrupted at such rate of progress as will
ensure full completion thereof within the time specified. The Consultant/Contractor is
expected to provide the necessary manpower and management to meet the time schedule

6.0 MODIFICATION AND WITHDRAWAL OF BID
6.2 After the Bid opening, no Bid may be withdrawn, canceled or modified.
7.0 OPENING OF BIDS
Invitation to Bid.
and time of bid opening.
8.0 CONTRACT TIME AND PERFORMANCE
submit a preliminary schedule of deliverables.
as established.
9.0 LIQUIDATED DAMAGES

9.1 Provisions for liquidated damages, if any, are set forth in the Agreement.



ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS

Bidders shall be familiar with all federal, state, and local laws, ordinances, rules and

The Bidder shall be required to provide and maintain insurance coverage of such types
and amounts as specified in the General Conditions of the Contract Documents for the
life of the Contract. Certificates of Insurance shall be provided by the Bidder upon the

Bidder shall be required to submit with the Bid Form written evidence of insurability
from Bidder’s insurance company, for the types and amounts of insurance specified in

The Bidder shall submit a list of names and addresses of the subconsultants and major
material suppliers proposed for the principal portions of the Work and shall include such

Prior to award of Contract, the Town will notify the Bidder in writing if there is an
objection to any person or entity listed. Upon such objection, the Bidder shall propose an

In Contracts where the Contract Price is on the basis of Cost-of-the-Work Plus a Fee, the
apparent Successful Bidder, prior to the Notice of Award, shall identify in writing to
Town those portions of the Work that such Bidder proposes to subcontract and after the
Notice of Award may only subcontract other portions of the Work with Town’s written

BHI-___
10.0 GOVERNING LAWS AND REGULATIONS
10.1
regulations that may in any manner affect the Work.
11.0  INSURANCE/EVIDENCE OF INSURABILITY
11.1
Notice of Award, as specified in the General Conditions.
11.2
the General Conditions of the Contract Documents.
12.0  SUBCONSULTANT LIST
12.1
information on the Qualifications Statement.
12.2
acceptable substitute in accordance with the General Conditions.
12.3
consent.
13.0 LICENSES, PERMITS AND FEES

13.1

13.2

In accordance with the Public Bid Disclosure Act, 218.80, Florida Statutes, the Town
shall disclose all permit fees associated with the Project. Licenses, permits, and fees
which may be required by Miami-Dade County or any State or Federal entities are not
included. The Consultant/Contractor shall be responsible for filing and obtaining all
permits for the Work. The Consultant/Contractor shall file permit applications with the
Town prior to construction. The Town will waive Town permit fees generated by the
Town permits. Any delays in obtaining permits must be brought to the attention of the
Town without delay. Each license, permit or fee a contractor will have to pay the Town
before or during construction as part of the Contract, required by the Town and payable
to the Town, is as follows:

Building Permit — Town of Bay Harbor Islands Building Department

The Bidder shall provide a copy of following license:
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

Firm - A State of Florida Professional Engineer License or Architectural License
Contact Person — State of Florida Professional Engineer Licenses or
Architectural License

The Successful Bidder shall give all notices and comply with all permit requirements,
laws, ordinances, rules, regulations and lawful orders of any public authority bearing on
the performance of the Work. The Town shall not be responsible for monitoring the
Successful Bidder's compliance with any laws or regulations.

CONE OF SILENCE

15.0

141

14.2

Pursuant to subsection (t) (1) of Section 2-11.1, Conflict of Interest and Code of Ethics
Ordinance of the Miami-Dade County Code, a “Cone of Silence” is imposed upon each
Bid after advertisement and terminates at the time the Town Manager makes his written
recommendation to the Town Council. The Cone of Silence generally prohibits any
communication regarding this Bid between Bidders and their agents and the Town. The
details of the Cone of Silence and the permitted exceptions to the Cone of Silence are set
forth in subsection (t) (1) of Sec. 2-11.1 of the County Code. A copy of subsection (t)(1)
is attached to this Bid as Exhibit “A.” In reading that subsection, Bidders are advised that
all references to County personnel or boards, as used therein, are construed to mean Town
personnel or boards as required by Sec. 2-11.1(a) of the Miami-Dade County Code.
Please contact the Town Attorney for any questions concerning the Cone of Silence. The
Cone of Silence shall apply to this Bid.

Generally, except for public hearings and scheduled presentations, contact with the Town
regarding this Bid or any aspect of a Bid by a Bidder or any representative of a Bidder
shall be limited to written communications until such time as a successful bidder is
selected by the Council. All questions or requests for additional information must be
asked and answered in writing.

BID PROTEST PROCEDURE

If a vendor feels that they have been treated unfairly concerning the results of a solicitation,
or the resulting recommendation for award, they may protest the Town’s action as follows:

151

15.2

The vendor must submit a letter to the Procurement Manager detailing the nature of the
protest accompanied by two (2) cashier’s checks within three (3) working days of the
Notice of Intent to Award. The first check will be in the amount of $500 (hereinafter
called “the administrative fee”’). The second check will be in the amount of 1% of the
bid amount (hereinafter called “the protest bond”). The Town’s Notices of Intent to
Award are posted on the Town of Bay Harbor Island’s website.

If the Procurement Manager receives a bid protest letter, the administrative fee, and the
protest bond as described above, the bid award process will be suspended, and the protest
will be referred to the Bid Protest Committee. However, if the project is needed to
protect the health, safety, and/or welfare of the residents of the Town of Bay Harbor
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Islands, the award of the project will proceed without interruption. The Bid Protest
Committee shall consist of three (3) Town staff member selected by the Town
Administrator. The Procurement Manager and the employee that wrote the
Recommendation for Award may not sit as a member of the Bid Protest Committee.
However, the Procurement Manager and the staff member that wrote the
Recommendation for Award shall be present at the hearing of the Bid Protest Committee
to answer any questions pertaining to the bid process or the evaluation process.

The Bid Protest Committee shall schedule a hearing within ten (10) working days from
receipt of the protest letter. All parties having an interest in the outcome will be notified
of the date and time of the hearing. If the bid protest is denied, the vendor will forfeit
the protest bond. If the protest is upheld, the protest bond will be returned to the vendor.
The administrative fee shall be non-refundable in all cases.

If the Bid Protest Committee denies the protest, the aggrieved vendor may appeal his/her
case to the Town Council. In order to appeal, the vendor must notify the Town
Administrator within three (3) working days of the Bid Protest Committee’s ruling.
Upon notification, the Town Administrator will schedule the appeal as an agenda item
on the next available Town Council agenda. All bidders will be notified of the agenda

date.

Once the bid protest is resolved, the Town will proceed with the bid award, except
as exempted in 2, above.



ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
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EXHIBIT “A”
CONE OF SILENCE PROVISION
(t) Cone of Silence.

1. Contracts for the provision of goods and service other than audit and independent private sector
inspector general (IPSIG) contracts.
(@) "Cone of Silence" is hereby defined to mean a prohibition on: (i) any communication
regarding a particular RFP, RFQ or bid between a potential vendor, service provider, bidder,
lobbyist, or consultant and the County's professional staff including, but not limited to, the
County Manager and his or her staff; (ii) any communication regarding a particular RFP, RFQ
or bid between the Mayor, County Commissioners or their respective staffs and any member of
the County's professional staff including, but not limited to, the County Manager and his or her
staff; (iii) any communication regarding a particular RFP, RFQ or bid between a potential vendor,
service provider, bidder, lobbyist, or consultant and any member of the selection committee
therefore; (iv) any communication regarding a particular RFP, RFQ or bid between the Mayor,
County Commissioners or their respective staffs and any member of the selection committee
therefore; (v) any communication regarding a particular RFP, RFQ or bid between a potential
vendor, service provider, bidder, lobbyist, or consultant and the Mayor, County Commissioners
and their respective staffs; and (vi) any communication regarding a particular RFP, RFQ or bid
between any member the County's professional staff and any member of the selection committee
therefore. The County Manager and the Chairperson of the selection committee may
communicate about a particular selection committee recommendation, but only after the
committee has submitted an award recommendation to the Manager and provided that should
any change occur in the committee recommendation, the content of the communication and of
the corresponding change shall be described in writing and filed by the Manager with the Clerk
of the Board and be included in any recommendation memorandum submitted by the Manager
to the Board of County Commissioners. Notwithstanding the foregoing, the Cone of Silence shall
not apply to (i) competitive processes for the award of CDBG, HOME, SHIP and Surtax Funds
administered by the Miami-Dade County Office of Community and Economic Development and
the community-based organization (CBO) competitive grant processes administered by the Park
and Recreation, Library, Water and Sewer, and Solid Waste Departments, Cultural Affairs and
Tourist Development Councils and the Department of Environmental Resources Management;
(i) communications with the County Attorney and his or her staff; (iii) communications between
a potential vendor, service provider, bidder, consultant or lobbyist and employees of the
Management and Technical Assistance Unit of the Department of Business Development
regarding small business and/or minority business programs, the Community Business Enterprise
and Equitable Distribution Programs; (iv) communications between a potential vendor, service
provider, bidder, consultant or lobbyist and employees responsible for administering
disadvantaged business enterprise programs in County departments receiving federal funds,
provided the communications are limited strictly to matters of programmatic process or
procedure; (v) duly noticed site visits to determine the competency of bidders regarding a
particular bid during the time period between the opening of bids and the time the County
Manager makes his or her written recommendation; (vi) any emergency procurement of goods
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or services pursuant to Administrative Order 3-2; (vii) communications regarding a particular
RFP, RFQ or bid between any person and the Vendor Information Center staff, the procurement
agent or contracting officer responsible for administering the procurement process for such RFP,
RFQ or bid, provided the communication is limited strictly to matters of process or procedure
already contained in the corresponding solicitation document; and (viii) communications
regarding a particular RFP, RFQ or bid between the procurement agent or contracting officer, or
their designated secretarial/clerical staff responsible for administering the procurement process
for such RFP, RFQ or bid and a member of the selection committee therefore provided the
communication is limited strictly to matters of process or procedure already contained in the
corresponding solicitation document.

(b) Procedure.

(i) A Cone of Silence shall be imposed upon each RFP, RFQ and bid after the advertisement of
said RFP, RFQ or bid. At the time of imposition of the Cone of Silence, the County Manager or
his or her designee shall provide for public notice of the Cone of Silence. The County Manager
shall issue a written notice thereof to the affected departments, file a copy of such notice with
the Clerk of the Board, with a copy thereof to each Commissioner, and shall include in any public
solicitation for goods and services a statement disclosing the requirements of this ordinance.
Notwithstanding any other provision of this Section, the imposition of a Cone of Silence on a
particular RFP, RFQ or bid shall not preclude staff from obtaining industry comment or
performing market research therefore provided all communications related thereto between a
potential vendor, service provider, bidder, lobbyist, or consultant and any member of the
County's professional staff including, but not limited to, the County Manager and his or her staff
are in writing or are made at a duly noticed public meeting.

(if) The Cone of Silence shall terminate at the time the Manager makes his or her written
recommendation to the County Commission; provided, however, that if the Commission refers
the Manager's recommendation back to the Manager or staff for further review, the Cone of
Silence shall be reinstated until such time as the Manager makes a subsequent written
recommendation. The foregoing notwithstanding, for contracts and purchases which the County
Manager has the delegated authority to award under Sec. 2-8.1(b) of this Code, the Cone of
Silence shall terminate: (i) at the time the award recommendation letter is issued and filed with
the Clerk of the Board for such contracts and purchases involving the expenditure of over one
hundred thousand dollars ($100,000); (ii) at the time the written award recommendation is posted
in accordance with Section Il of A.O. 3-21 for such contracts or purchases involving the
expenditure of over $25,000 up to $100,000; or (iii) at the time the award recommendation is
issued in accordance with

Section IV of A.O. 3-21 for contracts and purchases involving the expenditure of $25,000 or less.
(c) Exceptions. The provisions of this ordinance shall not apply to oral communications at pre-
bid conferences, oral presentations before selection committees, contract negotiations during any
duly noticed public meeting, public presentations made to the Board of County Commissioners
during any duly noticed public meeting or communications in writing at any time with any county
employee, official or member of the Board of County Commissioners unless specifically
prohibited by the applicable RFP, RFQ or bid documents. The bidder or proposer shall file a
copy of any written communication with the Clerk of the Board. The Clerk of the Board shall
make copies available to any person upon request.
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SCOPE OF WORK

1. PURPOSE

The Town of Bay Harbor Islands, in compliance with Florida Statute 287.055,
Consultants’ Competitive Negotiation Act (CCNA), is seeking proposals from
qualified and experienced engineering firms to perform continuing professional
engineering and architectural services for the Town.

All work awarded under this contract will be for projects in which the estimated
construction cost of each individual project under the contract does not exceed $4
million, for study activity if the fee for professional services for each individual study
under the contract does not exceed $500,000.

All work will be performed in accordance with high industry standards and comply
with applicable laws, and regulations.

2. GENERAL SCOPE OF SERVICES

The Town of Bay Harbor Islands is seeking to establish a pool of pre-qualified
consultants in engineering and architectural disciplines. Generally, services for projects
may include full design and construction contract document development; construction
specification development; contract and bidding document development; code
analysis; jurisdictional review and permitting assistance; bid/award support and
concurrence; negotiation support; construction/contract administration services;
construction phase field support services; inspections, construction observation and
project progress documentation; post-occupancy surveys and related services;
surveying; photographic and video-graphic project support; GIS and CADD project
support; other data and information system project support, etc.

Multiple firms selected by the Town will provide professional services to the Town on
an as-needed basis based upon work orders to be issued by the Town under the terms
of their continuing contracts.

3. WORK BREAKDOWN STRUCTURE

In providing professional services, Consultant(s) shall take all reasonable care which
are industry standards or as defined in Florida Statutes or Florida Administrative Codes.
Consultant(s) shall also provide all work product documentation including but not
limited to; data, studies, surveys, drawings, maps, models, photographs, reports,
designs, calculations, test results, etc., that shall become the property of the Town and
shall be delivered to the Town.
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BHI-___

TOWN INFRASTRUCTURE

a. Bridges — Given the Town’s Island condition located in the Intracoastal Waterway,
the Town owns and maintains a total of four (4) bridges.

The Broad Causeway Bascule Bridge (Connecting the West Island with the
Broad Causeway Island)

The West Relief Bridge (Connecting the Town with the City of North
Miami)

The Waterway Bridge (Connecting the West and East Islands)

The Indian Creek Bridge (Connecting the Town with the Town of Surfside
and Village of Bal Harbour)

b. Buildings — The Town owns and maintains two (2) buildings.

The Town Hall Administration Offices at 9665 Bay Harbor Terrace. This
building houses the Administration offices, the Building Department,
Council Chambers, and the Police Department. This building was built in
1970.

The Community Center at 1165 95" Street. The Community Center is a
recent building that is located on the first floor of the Parking Garage.

c. Parking Facilities — The Town operates a total of seven (7) parking facilities.

1165 95" Street Parking Garage — This is a five-story parking garage
building on 95" Street.

103" Street Surface Parking Lot

100™ Street Surface Parking Lot

97" Street Surface Parking Lot

Block 11 Parking Lot

95" Street Surface Parking Lot

92"d Street Surface Parking Lot

d. Parks — There are four (4) Parks in the Town, in addition of two (2) passive parks.

Tot Lot — 96" Street and West Broadview Drive
98! Street Park
95" Street Park
92" Street Park

e. Potable Water Infrastructure — The Town is a wholesale customer of the
MDWASD. The Town receives its water from a 36-inch transmission main from
MDWASD that runs along 96" Street. The distribution lines connected to this
transmission line are owned and maintained by the Town. Most of the Town’s water
lines are PVVC material with a diameter that varies between 6-inch to 10-inch.
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f. Stormwater Infrastructure — Most of the Town’s stormwater system is a gravity
system that drains through outfalls to the Bay. A total of 52 outfalls that range on
sizes from 8-inch to 30-inch. There is a stormwater injection well on the south side
of the West Island with 9,000 gpm pumps. For reference, an Atlas is included as
Appendix of this RFQ.

g. Sanitary Sewer Infrastructure — The Town’s sanitary sewer system is comprised of
gravity mains, manholes, ejector’s stations, pump station, force main and air lines.
A total of five (5) ejector’s stations are location on different areas of the Town, that
discharge to the Town’ Main Pump Station D at 9665 Bay Harbor Terrace. The
gravity line varies from 8-inch to 18-inch. For Reference, an Atlas is included as
Appendix of this RFQ.
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EVALUATION COMMITTEE AND PROCEDURE FOR REVIEW OF SUBMITTALS

1. A Committee has been established to review and evaluate all qualifications submitted in

response to this Request for Qualifications (RFQ). The Committee shall conduct a preliminary
evaluation of all submittals on the basis of the information provided and other evaluation
criteria as set forth in this RFQ or as reasonably determined by the Committee pursuant to
Section 287.055, Florida Statutes. The factors to be considered by the Town in making this
preliminary finding of qualifications of the respondents are the experience of the firm and the
staff, qualifications of the project manager, project understanding and approach, and DBE
distribution.

The Committee will first review each submittal for compliance with the minimum
qualifications and mandatory requirements of the RFQ. Failure to comply with any mandatory
requirements will disqualify a submittal.

The Town reserves the right to reject any and all submittals and to waive irregularities in the
procedures. The Town further reserves the right to seek new submittals when such a procedure
is reasonably in the best interest of the Town to do so.

The Selection process will be conducted in two (2) phases: (1) Competitive Selection — ranking
of the most qualified; (2) Competitive Negotiations — Negotiations of Contract with Top ranked
firms; as provided by Section 287.055, Florida Statutes. The Town may request, accept and
consider proposal for the compensation to be paid under the proposed contract only
during the competitive negotiations phase, NOT during the competitive selection phase.

A. Phase | — Competitive Selection Ranking. The evaluation factors used for
determining the Qualifications for rankings include:

Criteria Points
Qualification and Experience of the Firm and Subconsultants 35
Qualifications of the Project Manager 20
Understanding of Town Needs 25
Previous Experiences 20
TOTAL OF 100 POSSIBLE POINTS 100 Points

The Committee may require public presentations by firms regarding their qualifications,
approach to the project or work, and ability to furnish the required services. All final rankings
shall be subject to the Town Council Approval.

B. Phase Il — Competitive Negotiations. Following ranking of the most qualified firms,
the Town may negotiate a contract with the most qualified firm for the proposed
services with the procedures of Section 287.055 (5), Florida Statutes, including the
procedures authorizing negotiations with successively ranked firms if negotiations with
the highest ranked firms fails. All Contracts shall be subject to approval by the Town
Council.
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5. REQ TIMETABLE AND EVALUATION/SELECTION PROCESS

Activity Date
RFQ Available to Public 10/24/2022
Pre-Bid Meeting 11/10/2022
Deadline for Receipt of Questions 11/30/2022
Proposal Submission Deadline 12/09/2022

Copies of this RFQ package are available on Town of Bay Harbor Islands’ website:
https://www.bayharborislands-fl.gov/.

Proposers who obtain copies of this solicitation from sources other than the TOWN risk the
potential of not receiving addenda, since their names will not be included on the list of firms
participating in the process for this solicitation. Such Proposers are solely responsible for those
risks.

6. PROPOSAL FORMAT

IT IS THE RESPONSIBILITY OF THE PROPOSER TO ENSURE THAT THE
PROPOSAL BEING SUBMITTED IS TIMELY, COMPLETE, INCLUSIVE OF
ADDRESSING ALL OF THE REQUIREMENTS AND EVALUATION CRITERIA
HEREIN.

To facilitate review and evaluation, the SOQ Document prepared in response to this RFQ shall
provide the following information in the order shown.

A. Cover Letter:

1. Cover Letter on company letter head signed by person authorized to submit the
proposal. Letter must include contact person with their telephone number, e-mail
address and mailing address. The type of organization (i.e., individual, partnership,
corporation, joint venture, etc.), year established, and address of the company shall also
be included in the Cover Letter.

B. Qualifications and Experience of the Firm and Sub-consultants:

1. The history, ownership, organization, and background of the Applicant Firm shall be
provided. Include a general statement describing the types of services offered by the
firm, location of main and branch offices, number of years in business and number of
employees in each department and the location of the office from which this work will
be performed.

The firm should demonstrate how it interacts with municipal clients and provides and
exchanges information relative to the requirements.
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The Applicant Firm should provide examples of projects similar to those stated in the
scope of work. The firm should include the number of municipal projects completed
over the last five (5) years.

Provide an Organizational Chart and Resumes of the Team assigned for this Contract
including the subconsultants.

List all completed and active projects that Vendor has managed within the past seven
years. In addition, list all projected projects that Vendor will be working on in the near
future. Projected projects will be defined as a project(s) that Vendor is awarded a
contract but the Notice to Proceed has not been issued. Identify any projects that
Vendor worked on concurrently. Describe Vendor’s approach in managing these
projects. Were there or will there be any challenges for any of the listed projects? If so,
describe how Vendor dealt or will deal with the projects’ challenges.

Provide a list of at least five (5) client references for which the Applicant firm provides
similar services to those outlined in this request for qualifications.

Name and address of client.

The nature of the firm’s contract.

The owner’s representative’s name, addresses, and phone number.
Date contract started and ended.

Scope or nature of contract

Present status of the contract.

—~® 00 oW

Project Manager’s Qualifications:

Respondents shall identify the Project Manager who will be responsible for the quality
and timeliness of the projetcs, coordinate and conduct meetings with the Town (Elected
Officials, Staff, and residents), and regulatory agencies, and ensuring that the adequate
personnel and other resources are available for the proposed project. The Project
Manager shall have experience working with municipal projects.

Respondents shall provide a summary of the education, experience and qualifications
pertaining to the management of all phases of the proposed project. Project Manager
shall be a registered Professional Engineer in the State of Florida. License registration
shall be submitted as part of the SOQ document.

Understanding the Town Needs:

The firm should present their approach to accomplishing the strategies to be
implemented in delivering the services outlined in the scope of service for the project.
Also include the company’s overall workload and show the ability to accommodate
this contract and be able to complete project on a timely basis. Your proposal should
also address the topics indicated in the scope of services.
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E. Previous Experiences:

1. The firm should include the number of municipal projects completed over the last five
(5) years.

2. Provide a list of at least five (5) client references for which the Applicant firm provides
similar services to those outlined in this request for qualifications.

F. Bid Forms:

1. Completely Executed Bid Forms.
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS

BHI-___
BID FORM
BID FROM:
Company:
Address:
City/St/Zip:
Phone/ Fax:

To furnish all materials, equipment and labor and to perform all work in accordance with the Bid and
Contract Documents for Project:

Engineering and Architectural Continuing Services Contract, Project No. BHI- |, located in

the Town of Bay Harbor Islands, Florida.

TO: TOWN OF BAY HARBOR ISLANDS, FLORIDA
ATTN: TOWN MANAGER

1.01

2.01

3.01

The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into a Contract
for Engineering Services, with the Town to perform all Work and any Additional Services as
specified or indicated in the Bidding Documents and in accordance with the other terms and
conditions of the Bidding Documents.

Bidder accepts all of the terms and conditions of the Invitation to Bid and Instructions to
Bidders, including without limitation those dealing with the disposition of Bid security. The
Bid will remain subject to acceptance for 120 days after the Bid opening, or for such longer
period of time that Bidder may agree to in writing upon request of Town.

In submitting this Bid, Bidder represents, as set forth in the Bidding Documents, Contract for
Engineering Services, that:

A. Bidder has examined and carefully studied the Bidding Documents, the other related data
identified in the Bidding Documents, and the following Addenda, receipt of all, which is
hereby acknowledged.

Addendum No. Addendum Date

B. Bidder has visited the Site and become familiar with and is satisfied as to the general, local
and Site conditions that may affect cost, progress, and performance of the Work.

C. Bidder is familiar with and is satisfied as to all federal, state and local laws and Regulations
that may affect cost, progress and performance of the Work, including all requirements
applicable to the Project, including the provisions, clauses, terms or conditions set forth in
Construction Contract (Contract Requirements).

Page 1 0of 9



4.01

5.01
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ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

D. Bidder has obtained and carefully studied (or assumes responsibility for having done so)
all additional or supplementary examinations, investigations, explorations, tests, studies
and data concerning conditions (surface, subsurface and Underground Facilities) at or
contiguous to the Site which may affect cost, progress, or performance of the Work or
which relate to any aspect of the means, methods, techniques, sequences, and procedures
of construction to be employed by Bidder, including applying the specific means, methods,
techniques, sequences, and procedures of construction expressly required by the Bidding
Documents to be employed by Bidder, and safety precautions and programs incident
thereto.

E. Bidder does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the determination of this Bid for performance of the Work
at the Total Bid Price and within the Contract Times and in accordance with the other
terms and conditions of the Bidding Documents.

F. Bidder has correlated the information known to Bidder, information and observations
obtained from visits to the Site, reports and drawings identified in the Bidding Documents,
and all additional examinations, investigations, explorations, tests, studies, and data with
the Bidding Documents.

G. Bidder has given Town’s Representative written notice of all conflicts, errors, ambiguities,
or discrepancies that Bidder has discovered in the Bidding Documents, and the written
resolution thereof by the Town is acceptable to Bidder.

H. The Bidding Documents are generally sufficient to indicate and convey understanding of
all terms and conditions for the performance of the Work for which this Bid is submitted.

I. Bidder has reviewed and carefully studied the Contract, together with Contract
Requirements and understands the requirements and prerequisites for the Project and
agrees to comply with the provisions at all times during the Project.

Bidder further represents that this Bid is genuine and not made in the interest of or on behalf
of any undisclosed individual or entity and is not submitted in conformity with any agreement
or rules of any group, association, organization or corporation; Bidder has not directly or
indirectly induced or solicited any other Bidder to submit a false Bid; Bidder has not solicited
or induced any individual or entity to refrain from bidding; and Bidder has not sought by
collusion to obtain for itself any advantage over any other Bidder or over Town.

Bidder’s Information:

The Bidder states that he/she is an experienced Engineering Firm and has completed similar
projects within the last five years. This information has been provided on the Consultant’s
Qualifications Statement.

Bidder agrees that the Work will be substantially completed and completed and ready for
final payment in accordance with the Bid and Contract Documents on or before the dates or
within the number of calendar days indicated in the Contract. If the Bidder does not agree
with the construction time allocated in the Bid Documents and the Contract for Construction,
attach a statement to this Bid Form to indicate the number of days required.
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7.01  The following documents are attached to and made a condition of this Bid:

A. Consultant’s Qualifications Statement, containing a tabulation of Subcontractors,
Suppliers [and other] individuals and entities required to be identified in this Bid,;

B. Non-Collusion Affidavit

C. Copy of State of Florida’s License;

D. Addenda

8.01 The terms used in this Bid with initial capital letters have the meanings indicated in the
Instructions to Bidders, the General Conditions, and the Supplementary Conditions, if any.

SUBMITTED on , 2022.

State Contractor License No. . (If applicable)

If Bidder is:
An Individual

Name (typed or printed):

By: (SEAL)
(Individual’s signature)

Doing business as:
Business address:

Phone No.: FAX No.:

A Partnershig
Partr IerSIIip Name: SEAL

By:

(Signature of general partner -- attach evidence of authority to sign)
Name (typed or printed):

Business address:

Phone No.: FAX No.:

Page 3 of 9



ENGINEERING AND ARCHITECTURAL CONTINUING SERVICES CONTRACT
TOWN OF BAY HARBOR ISLANDS
BHI-___

A Corporation

Corporation Name: (SEAL)
State of Incorporation:
Type (General Business, Professional, Service, Limited Liability):

By:

(Signature --attach evidence of authority to sign)

Name: (typed or printed):

Title:

(CORPORATE SEAL)
Attest

(Signature of Corporate Secretary)
Business address:

Phone No.: FAX No.:

Date of Qualification to do business is

CONSULTANT’S QUALIFICATIONS STATEMENT

THIS FORM MUST BE SUBMITTED WITH BID FOR BID TO BE DEEMED RESPONSIVE.
The undersigned guarantees the truth and accuracy of all statements and the answers contained herein.

1. Please describe your entity/company in detail.

2. The address of the principal place of business is:

3. Entity/Company telephone number, fax number and e-mail addresses:

4. Number of employees:
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5. Number of employees assigned to this Project:

6. Entity/Company Identification numbers for the Internal Revenue Service:

7. Provide Firm’s License, and expiration date:

8. How many years has your organization been in business as an Engineering Firm? Does your
organization have a specialty?

9. What is the last project of this nature or magnitude that you have completed? Has this firm ever
completed a “public” project? Please provide project description, reference and cost of work completed.

10. Have you ever failed to complete any work awarded to you? If so, where and why?

11. Give names, addresses and telephone numbers of three municipalities, for which you have
performed work:

11.1.
Name

Address

Telephone No.

11.2.
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Name
Address
Telephone No.

11.3.

Name
Address
Telephone No.

12. List the following information concerning all contracts or work in progress as of the date of
submission of this bid. (In case of co-venture, list the information for all co-ventures.)

Contracted % of
Completion Completion to
Name of Project Owner Value Date Date

(Continue list on insert sheet, if necessary.)

13. Has the Bidder or his or her representative inspected the Project site and does the Bidder have
a complete plan for its performance?

14. Provide list of subconsultants and subcontractor(s), the work to be performed and also a list of
major materials suppliers for this Project?

SubContractor Name Address Work to be Performed
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The foregoing list of subconsultants(s) may not be amended after award of the contract without the prior
written approval of the Town Manager, whose approval shall not be unreasonably withheld.

15. What equipment do you own that is available for the work?

16. State the name of your proposed Project Manager and give details of his or her qualifications
and experience in managing similar work.

17. State the true, exact, correct and complete name of the partnership, corporation, company and/or

trade name under which you do business and the address of the place of business. (If a corporation,
state the name of the president and secretary. If a limited liability company, state the name of the
managing member. If a partnership, state the names of all partners. If a trade name, state the
names of the individuals who do business under the trade name.)

17.1  The correct name of the Bidder is:

17.2.  The business is a (Sole Proprietorship) (Partnership) (Corporation) (Company).
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17.3. The names of the corporate officers, company members, or partners, or individuals doing
business under a trade name, are as follows:

Only those Bidders and Subconsultants (s) who are qualified will be considered as bona fide bidders.
As Bidder, we certify to have work on at least five (5) similar projects in the last seven (7) year period
as indicated by the following:

1) NAME OF PROJECT
YEAR OF PROJECT
OWNER OF PROJECT
CONTACT NAME
CONTACT PHONE NO.
CONTACT E-MAIL
LOCATION OF PROJECT
SCOPE OF WORK

APPROXIMATE VALUE

2) NAME OF PROJECT
YEAR OF PROJECT
OWNER OF PROJECT
CONTACT NAME
CONTACT PHONE NO.
CONTACT E-MAIL
LOCATION OF PROJECT
SCOPE OF WORK

APPROXIMATE VALUE

3) NAME OF PROJECT
YEAR OF PROJECT
OWNER OF PROJECT
CONTACT NAME
CONTACT PHONE NO.
CONTACT E-MAIL
LOCATION OF PROJECT
SCOPE OF WORK
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APPROXIMATE VALUE
CONSULTANT:
Print Name:
Print Title:
Date:
STATE OF FLORIDA )
) S.S.
COUNTY OF MIAMI-DADE)
The foregoing instrument was acknowledged before me this ___ day of
2022, by who is personally known to me or who has produced

as identification and who did/did not take an oath.

WITNESS my hand and official seal, this day of , 2022.

(NOTARY SEAL)

(Signature of person taking acknowledgment)

(Name of officer taking acknowledgment)
typed, printed or stamped
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NON-COLLUSION AFFIDAVIT

The undersigned individual, being duly sworn, deposes and says that:

1 He/She is of ,
the Bidder that has submitted the attached Bid;

2 He/She is fully informed respecting the preparation and contents of the attached Bid and of all
pertinent circumstances respecting such Bid and Construction Contract;

3 Such Bid is genuine and is not a collusive or sham Bid,;

4 Neither said Bidder nor any of its officers, partners, owners, agents, representatives, employees,
or parties in interest, including this affiant, has in any way colluded, connived, or agreed, directly
or indirectly, with any other Bidder, firm or person to submit a collusive or sham proposal in
connection with the Construction Contract for which the attached Bid has been submitted or to
refrain from proposing in connection with such Construction Contract, or has in any manner,
directly or indirectly, sought by agreement of collusion or communication of conference with any
other bidder, firm, or person to fix the price or prices in the attached Invitation to Bid, or of any
other bidder, or to fix any overhead, profit or cost element of the Bid or the response of any other
bidder, or to secure through any collusion, connivance, or unlawful agreement any advantage
against the Town of Bay Harbor Islands, Florida, or any person interested in the proposed
Construction Contract; and

[THIS SPACE INTENTIONALLY LEFT BLANK]
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NON-COLLUSION AFFIDAVIT
(CONTINUED)

5. The response to the attached Invitation to Bid is fair and proper and is not tainted by any collusion,
conspiracy, connivance, or unlawful agreement on the part of the Bidder or any of its agents,
representatives, owners, employees, or parties in interest, including this affiant.

Signature (Blue ink only)

Print Name

Title

Date

Witness my hand and official notary seal/stamp at the day and year
written above

STATE OF FLORIDA )
)SS:
COUNTY OF MIAMI-DADE )

BEFORE ME, an officer duly authorized by law to administer oaths and take acknowledgments,

personally appeared as

’ Of {
an organization authorized to do business in the State of Florida, and acknowledged executing the
foregoing Affidavit as the proper official of for the use and purposes

mentioned in the Affidavit and affixed the official seal of the corporation, and that the instrument is the
act and deed of that corporation. He/She is personally known to me or has produced
as identification.

IN WITNESS OF THE FOREGOING, I have set my hand and official seal at in the State and County
aforesaid on this day of ,202__.

NOTARY PUBLIC
My Commission Expires:
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ADDENDUM NO. 1

Issued: (Date)

Project: Engineering and Architectural Continuing Services Contract
Project No. BHI -

Notice to All Bidders:

ADDENDA TO BE PLACED HERE

Issued By:

Name

PROOF OF RECEIPT

Bidder/Recipient
Signature:

Print Name:

Firm:

Date:
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AGREEMENT

THIS IS AN AGREEMENT made and entered into this ___ day of 20, by and
between:

TOWN OF BAY HARBOR ISLANDS, a Florida
municipality, (hereinafter referred to as "TOWN")

and
L a
(hereinafter

referred to as "CONSULTANT").

WHEREAS, the Town Council of the Town of Bay Harbor Islands, Florida at its Council

meeting of , 20 authorized by motion the execution of this Agreement
between CONSULTANT and TOWN authorizing the performance of
, RFQ No. (the “Agreement”) ;and

WHEREAS, the CONSULTANT is willing and able torender professional services for such
project for the compensation and on-the terms hereinafter set forth;

NOW, THEREFORE, in consideration of the mutual covenants, agreements, terms, and
conditions contained herein, the parties hereto, do agree as follows:

ARTICLE 1
DEFINITIONS AND IDENTIFICATIONS

For the purposes of this Agreement and.the various covenants, conditions, terms and provisions
which follow, the DEFINITIONS and IDENTIFICATIONS set forth below are assumed to be true
and correct and are therefore agreed upon by the parties.

1.1 AGREEMENT: Means this document between the TOWN and CONSULTANT dated
, 20 and any duly authorized and executed Amendments to

Agreement.

1.2 CERTIFICATE FOR PAYMENT: A statement by CONSULTANT based on observations
at the site and on review of documentation submitted by the Contractor that by its issuance
recommends that TOWN pay identified amounts to the Contractor for services performed
by the Contractor at the Project.

13 CHANGE ORDER: A written order to the CONSULTANT approved by the TOWN
authorizing a revision of this agreement between the TOWN and the CONSULTANT that
is directly related to the original scope of work or an adjustment in the original contract
price or the contract time directly related to the original scope of work, issued on or after
the effective date of this Agreement.

The CONSULTANT may review and make recommendations to the TOWN on any
proposed Change Orders, for approval or other appropriate action by the TOWN.
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1.6

1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14

1.15

1.16

TOWN: The Town of Bay Harbor Islands, a Florida municipality.
TOWN MANAGER: The Town Manager of the Town of Bay Harbor Islands, Florida.

COUNCIL: The Town Council of the Town of Bay Harbor Islands, Florida, which is the
governing body of the TOWN government.

CONSTRUCTION COST: The total construction cost to TOWN of all elements of the
Project designed or specified by the CONSULTANT.

CONSTRUCTION COST LIMIT: A maximum construction cost limit established by the
TOWN defining the maximum budget amount to which the final construction documents
should be designed so as not to exceed.

CONSTRUCTION DOCUMENTS: Those working drawings and specifications and other
writings setting forth in detail and prescribing the work to be done, the materials,
workmanship and other requirements for construction of the entire Project, including any
bidding information.

CONSULTANT:; , .the CONSULTANT selected to perform
professional services pursuant to this Agreement.

CONTRACT ADMINISTRATOR: The Public Works Director of the Town of Bay Harbor
Islands, or his designee. In the administration of this Agreement, as contrasted with
matters of policy, all parties may. rely upon instructions or. determinations made by the
Contract Administrator.

CONTRACTOR: One or more individuals, firms, corporations or other entities identified as
such by a written agreement with TOWN ("Contract for Construction") to perform the
construction services required to.complete the Project.

ERROR: A mistake in design, plans and/or specifications that incorporates into those
documents an element that is incorrect and is deficient from the standard of care that a
professional engineer in similar circumstances, working on a similar project and location
would have exercised. Also includes mistakes in design, plans, specifications and/or shop
drawings review that lead to materials and/or equipment being ordered and/or delivered
where additional costs are incurred.

FINAL STATEMENT OF PROBABLE CONSTRUCTION COSTS: A final cost estimate
prepared by CONSULTANT during the Final Design Phase of the Project, based upon the
final detailed Construction Documents of the Project.

NOTICE TO PROCEED: A written Notice to Proceed with the Project issued by the
Contract Administrator.

OMISSION: A scope of work missed by the CONSULTANT that is necessary for the
Project, including a quantity miscalculation, which was later discovered and added by
Change Order and which is deficient from the standard of care that a professional engineer
in similar circumstances, working on a similar project and location would have
exercised. Also includes design that was wrong, but was corrected after award to the
Contractor, but before the construction process was materially affected.



1.17
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1.19

1.20

1.21

1.22

1.23

ORIGINAL CONTRACT PRICE: The original bid and/or contract price as awarded to a
Contractor based upon the CONSULTANT'’S final detailed Construction Documents of the
Project.

PLANS AND SPECIFICATIONS: The documents setting forth the final design plans and
specifications of the Project, including architectural, civil, structural, mechanical, electrical,
communications and security systems, materials, lighting equipment, site and landscape
design, and other essentials as may be appropriate, all as approved by TOWN as provided
in this Agreement.

PRELIMINARY PLANS: The documents prepared by the CONSULTANT consisting of
preliminary design drawings, renderings and other documents to fix and describe the size
and character of the entire Project, and the relationship of Project components to one
another and existing features.

PROJECT: An agreed scope of work for accomplishing a specific. plan or development.
This may include, but is not limited to, planning, architectural, engineering, and
construction support services. The services to be provided by the CONSULTANT shall be
as defined in this Agreement-and further detailed.in Task Orders for individual projects or
combinations of projects. The Project planning, design and construction may occur in
separate phases and Task Orders at the TOWN's discretion.

RESIDENT PROJECT REPRESENTATIVE: Individuals or. entities selected, employed,
compensated by and directed to perform services on behalf of TOWN, in monitoring the
Construction Phase of the Project to completion.

TASK ORDER: A document setting forth a negotiated detailed scope of services to be
performed by the CONSULTANT at fixed contract prices in accordance with this
Agreement between the TOWN and the CONSULTANT.

TIME OF COMPLETION: Time in which the entire work shall be completed for each Task
Order.

ARTICLE 2
PREAMBLE

In order to establish the background, context and frame of reference for this Agreement and to
generally express the objectives and intentions of the respective parties hereto, the following
statements, representations and explanations shall be accepted as predicates for the
undertakings and commitments included within the provisions of this Agreement which follow and
may be relied upon by the parties as essential elements of the mutual considerations upon which
this Agreement is based.

2.1

Pursuant to Section 287.055, Florida Statutes, TOWN has formed a Committee to
evaluate the CONSULTANT’s statement of qualifications and performance data to ensure
that the CONSULTANT has met the requirements of the Consultants’ Competitive
Negotiation Act, as set forth in Section 287.055, Florida Statutes, and has selected
CONSULTANT to perform services hereunder.
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5.1
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5.3

ARTICLE 3
SCOPE OF SERVICES

Work under this Project includes but is not limited to providing Engineering and
Architectural Services according to the RFQ Scope of Services and its Exhibits.

TOWN and CONSULTANT acknowledge that the Scope of Services does not delineate
every detail and minor work tasks required to be performed by CONSULTANT to complete
the Project. If, during the course of the performance of the services included in this
Agreement, CONSULTANT determines that work should be performed to complete the
Project which is in the CONSULTANT’s opinion; outside the level of effort originally
anticipated, whether or not the Scope of Services identifies the work items, CONSULTANT
shall notify Contract Administrator and obtain written approval by the TOWN in a timely
manner before proceeding with the work: If CONSULTANT proceeds with said work
without notifying the Contract Administrator, said work shall'be deemed to be within the
original level of effort, whether or not specifically addressed in the Scope of Services.
Notice to Contract Administrator does naot constitute authorization or-approval by TOWN
to perform the work. Performance of work by CONSULTANT outside the originally
anticipated level of effort without prior written TOWN approval is at CONSULTANT’s sole
risk.

ARTICLE 4
GENERAL PROVISIONS

Negotiations pertaining to the professional design, engineering, architectural and project
management services to be performed by the CONSULTANT have been undertaken
between CONSULTANT and a-committee of TOWN representatives pursuant to Section
287.055, Florida Statutes, and this Agreement incorporates the results of such negotiation.

CONSULTANT shall include TOWN'’s specific Task Order number as part of the heading
on all correspondence, invoices and drawings. All correspondence shall be directed
specifically to the Contract Administrator.

ARTICLE 5
TASK ORDERS

The Project will be divided into “Tasks.”

Task Orders shall be jointly prepared by the TOWN and CONSULTANT defining the
detailed scope of services to be provided for the particular Project. Each Task Order shall
be separately numbered and approved in accordance with this Agreement and all
applicable TOWN code requirements.

Under all Task Orders and Projects, TOWN may require the CONSULTANT, by specific
written authorization, and for mutually agreed upon additional compensation, to provide
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5.5

6.1

6.2

6.3

6.4

or assist in obtaining one or more of the following special services. These services may
include, at the discretion of the TOWN, the following items:

5.3.1 Providing additional copies of reports, contract drawings and documents; and

5.3.2 Assisting TOWN with litigation support services arising from the planning,
development, or construction.

Prior to initiating the performance of any services under this Agreement, CONSULTANT
must receive a written Notice to Proceed from the TOWN. The CONSULTANT must
receive the approval of the Contract Administrator or designee in writing prior to beginning
the performance of services in any subsequent TaskOrder under this Agreement.

If, in the opinion of the TOWN, the CONSULTANT is improperly performing the services
under a specific Task Order, or if at any time the TOWN shall be of the opinion that said
Task Order is being unnecessarily delayed and will not be completed within the agreed
upon time, the TOWN shall notify the CONSULTANT in writing.. The CONSULTANT has
within ten (10) working days thereafter to take such measures as will, in the judgment of
the TOWN, ensure satisfactory performance and completion of the work. If the
CONSULTANT fails to cure within the ten (10) working days, the TOWN may notify the
CONSULTANT to discontinue all work ‘under the specified Task Order. The
CONSULTANT shall immediately respect said notice and stop said work and cease to
have any rights in the possession of the work and shall forfeit the Task Order and any
remaining monies. The TOWN may then decide, after Town Council approval, to issue a
new Task Order for the uncompleted work to.another consultant using the remaining
funds. Any excess costs arising therefrom over and above the original Task Order price
shall be charged against CONSULTANT, as the original CONSULTANT.

ARTICLE 6
TERM OF AGREEMENT; TIME FOR PERFORMANCE

The initial term of this Agreement shall be for three (3) years from the date of this
Agreement. The TOWN shall have the option to renew this Agreement for two (2)
successive one (1) year terms under the same terms, conditions, and compensation as
set forth herein.

CONSULTANT. shall perform the services described in Task Orders within the time
periods specified in the Task Order. Said time periods shall commence from the date of
the Notice to Proceed for such services.

Prior to beginning the performance of any services under this Agreement, CONSULTANT
must receive a Notice to Proceed. CONSULTANT must receive written approval from the
Contract Administrator prior to beginning the performance of services in any subsequent
phases of the Agreement. Prior to granting approval for CONSULTANT to proceed to a
subsequent phase, the Contract Administrator may, at his or her sole option, require
CONSULTANT to submit itemized deliverables/documents for the Contract
Administrator’s review.

In the event CONSULTANT is unable to complete any services because of delays
resulting from untimely review by TOWN or other governmental authorities having



jurisdiction over the Project, and such delays are not the fault of CONSULTANT, or
because of delays which were caused by factors outside the control of CONSULTANT,
TOWN shall grant a reasonable extension of time for completion of the services. It shall
be the responsibility of the CONSULTANT to notify TOWN promptly in writing whenever
a delay in approval by a governmental agency is anticipated or experienced, and to inform
TOWN of all facts and details related to the delay.

6.5 The time for the performance of services described in assigned Task Orders shall be
negotiated by the TOWN and the CONSULTANT as the services are requested and
authorized by the TOWN.

ARTICLE 7
COMPENSATION AND METHOD OF PAYMENT

7.1 AMOUNT AND METHOD OF COMPENSATION

The method of compensation for each Task Order shall be not to exceed as agreed upon
per Task Order and described in Section 7.1.1 below.

7.1.1 Not To Exceed Amount Compensation

TOWN agrees to pay CONSULTANT as compensation for performance of all
services as related to each Task Order under the terms of this Agreement a Not to
Exceed Amount as agreed upon per Task Order. This compensation does not
include Reimbursables as described in Section 7.2. It is agreed that the method
of compensation is. that of “Not to Exceed Amount” which means that
CONSULTANT shall perform all services set forth in each Task Order for total
compensationin the amount of or less than that stated total. The hourly rate-billing
schedule to be used in negotiating each Task Order is attached as Exhibit “B” to
this Agreement. As described in. Section 8.1, no modification, amendment, or
alteration to Exhibit “B” shall be effective unless contained in a written document
prepared with the same formality as this Agreement and executed by the TOWN
and CONSULTANT.

A'not to exceed proposal shall be accompanied by the CONSULTANT’s estimate.
The estimate shall detail the direct labor costs by categories of employees, work
hours,  and hourly rate; overhead; direct non-salary expenses including
reimbursables; and profit, or as required by individual Task Order.

7.2 REIMBURSABLES

7.2.1 Direct non-salary expenses, entitled Reimbursables, directly attributable to the
Project will be charged at actual cost. Reimbursable expenses are in addition to
the compensation for basic services and include actual expenditures made by the
CONSULTANT and the CONSULTANT'S employees directly attributable to the
Project and will be charged at actual cost, without reference to the professional
service fees above. TOWN shall not withhold retainage from payments for
Reimbursable Expenses. CONSULTANT shall be compensated for
Reimbursables associated with a particular Task Order only up to the amount
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7.2.3

allocated for such Task Order. Any reimbursable or portion thereof which, when
added to the Reimbursables related to a particular Task Order previously billed,
exceeds the amount allocated for such Task Order shall be the responsibility of
the CONSULTANT unless otherwise agreed to in writing by the Contract
Administrator. Travel and subsistence expenses for the CONSULTANT, his staff
and subconsultants and communication expenses, long distance telephone,
courier and express mail between CONSULTANT’s and subconsultants’ various
offices are not reimbursable under this Agreement. Reimbursables shall include
only the following listed expenses unless authorized in writing by the Contract
Administrator:

A. Cost of reproduction, postage and handling of drawings and
specifications which are required to deliver services set forth in this Agreement,
excluding reproductions for the office use of the CONSULTANT. Reimbursable
printing and photocopying expenses shall include only those prints or photocopies
of original documents which are (i).exchanged among CONSULTANT, TOWN and
other third parties retained or employed by any of them or (ii) submitted to TOWN
for review, approval or further distribution. Documents, which are reproduced for
CONSULTANT's internal drafts, reviews, or other purposes, are not eligible for
reimbursement.

B. Identifiable testing costs approved by Contract Administrator.

C. All permit fees paid to regulatory. agencies for approvals directly
attributable to the Project. These permit fees do notinclude those permits required
for the construction Contractor.

D. Overnight Delivery/Courier Charges (when TOWN
requires/requests this service).

Reimbursable subconsultant expenses are limited to the items described above
when the. subconsultant agreement provides for reimbursable expenses. A
detailed statement of expenses must accompany any request for reimbursement.
Local travel to and from the Project site or within the Tri-County Area will not be
reimbursed.

It'is acknowledged and agreed to by CONSULTANT that the dollar limitation set
forth in each Task Order is a limitation upon, and describes the maximum extent
of TOWN’s obligation to reimburse CONSULTANT for direct, nonsalary expenses,
but does not constitute a limitation, of any sort, upon CONSULTANT’s obligation
to incur such expenses in the performance of services hereunder. If TOWN or
Contract Administrator requests CONSULTANT to incur expenses not
contemplated in the amount for Reimbursables, CONSULTANT shall notify
Contract Administrator in writing before incurring such expenses. Any such
expenses shall be reviewed and approved by TOWN prior to incurring such
expenses.

METHOD OF BILLING
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8.1

8.2

7.3.1 Not To Exceed Amount Compensation

CONSULTANT shall submit billings, which are identified by the specific project
number on a monthly basis in a timely manner for all salary costs and
Reimbursables attributable to the Project. These billings shall identify the nature
of the work performed for each phase, subtask, deliverable and item identified in
the Exhibit "A” Scope of Services or Task Order, the total hours of work performed
and the employee category of the individuals performing same. The statement
shall show a summary of salary costs with accrual of the total and credits for
portions paid previously. Subconsultant fees must be documented by copies of
invoices or receipts, which describe the nature of the expenses and contain a
project number or other identifier, which .clearly indicates the expense, as
identifiable to the Project. Except for meals and travel expenses, it shall be
deemed unacceptable for the CONSULTANT to modify the invoice or receipt by
adding a project number or other ‘identifier. .Internal expenses must be
documented by appropriate CONSULTANT’s cost. accounting forms with a
summary of charges by category. When requested, CONSULTANT shall provide
backup for past and current ‘invoices that records hours and salary costs by
employee category and subconsultant fees on a task basis, so that total hours and
costs by task may be determined.

METHOD OF PAYMENT

7.4.1 TOWN shall pay CONSULTANT in accordance with the Florida Prompt Payment
Act. To be deemed proper, all invoices must comply with the requirements set forth
in this Agreement and must be submitted on.the form and pursuant to instructions
prescribed by Contract Administrator.

7.4.2 TOWN will . review CONSULTANT's invoices and, if inaccuracies or errors are
discovered in . said invoice, TOWN will inform CONSULTANT within ten (10)
working days by fax and/or by email of such inaccuracies or errors and request
that revised copies of all such documents be re-submitted by CONSULTANT to
TOWN.

7.4.3 Payments are made by TOWN to CONSULTANT using a Checks.

ARTICLE 8
AMENDMENTS AND CHANGES IN SCOPE OF SERVICES

No modification, amendment or alteration in the terms or conditions contained herein shall
be effective unless contained in a written Amendment prepared with the same formality
as this Agreement and executed by the TOWN and CONSULTANT.

TOWN or CONSULTANT may request changes that would increase, decrease, or
otherwise modify the Scope of Services to be provided under a Task Order. Such changes
must be contained in a written amendment, executed by the parties hereto, with the same
formality and of equal dignity herewith, prior to any deviation from the terms of the Task
Order including the initiation of any additional services. TOWN shall compensate
CONSULTANT for such additional services as provided in Article 7.
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9.2

9.3

9.4

9.5

In the event a dispute between the Contract Administrator and CONSULTANT arises over
whether requested services constitute additional services and such dispute cannot be
resolved by the Contract Administrator and CONSULTANT, such dispute shall be promptly
presented to the Town Manager for resolution. The Town Manager’s decision shall be
final and binding on the parties for amounts in the aggregate under $20,000 per project.
In the event of a dispute in an amount over $20,000, the parties agree to use their best
efforts to settle such dispute. To this effect, they shall consult and negotiate with each
other, in good faith and, recognizing their mutual interests, attempt to reach a just and
equitable solution satisfactory to both parties. If they do not reach such solution within a
period of sixty (60) days, then upon notice to the other, either party may commence
litigation to resolve the dispute in Miami Dade County, Florida. Any resolution in favor of
CONSULTANT shall be set forth in a written document in accordance with Section 8.2
above. During the pendency of any dispute, CONSULTANT shall promptly perform the
disputed services.
ARTICLE 9
CONSULTANT’S RESPONSIBILITIES

The CONSULTANT, following the TOWN'’s approval of the Construction Documents and
of the Final Statement of Probable Construction Costs, shall, when so directed and
authorized by the TOWN, assist the TOWN in obtaining bids or negotiated proposals and
assist in awarding and preparing contracts for construction. If requested, the
CONSULTANT shall review and analyze the proposals received by the TOWN, and shall
make a recommendation for any award based on TOWN's Purchasing Ordinance.

Should the lowest responsible, responsive proposal exceed the Final Statement of
Probable Construction Costs by less than 10%, CONSULTANT, at no additional cost to
the TOWN, shall meet with the TOWN's representatives.and work to reduce costs to bring
the Original Contract Price within the Final Statement of Probable Construction Costs.
Should the lowest. responsible, responsive proposal exceed the Final Statement of
Probable Construction Costs by 10% or more, CONSULTANT shall, at the TOWN's
direction, redesign each Project and/or work with the TOWN to reduce the costs to within
the Final Statement of Probable Construction Costs at no additional expense to the
TOWN. If negotiations between the TOWN and the CONSULTANT have not commenced
within three months after completion of the final design phase, or if industry-wide prices
are changed because of unusual or unanticipated events affecting the general level of
prices or times of delivery in the construction industry, the established Construction Cost
Limit may be adjusted in accordance with the applicable change in the Construction Cost
Index for Twenty Cities from the date of completion of the final design phase and the date
on which proposals are sought, as published monthly in "Engineering News Record". If
each Project scope and design is expanded by the TOWN after the CONSULTANT
renders the estimated Construction Cost of the Plans and Specifications, the
CONSULTANT shall not be responsible for any redesign without compensation.

The CONSULTANT shall provide the TOWN with a list of recommended, prospective
proposers.

The CONSULTANT shall attend all pre-proposal conferences.

The CONSULTANT shall recommend any addenda, through the Contract Administrator,
as appropriate to clarify, correct, or change proposal documents.
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If pre-qualification of proposers is required as set forth in the request for proposal,
CONSULTANT shall assist the TOWN, if requested, in developing qualification criteria,
review qualifications and recommend acceptance or rejection of the proposers. If
requested, CONSULTANT shall evaluate proposals and proposers, and make
recommendations regarding any award by the TOWN.

The TOWN shall make decisions on all claims regarding interpretation of the Construction
Documents, and on all other matters relating to the execution and progress of the work
after receiving a recommendation from the CONSULTANT. The CONSULTANT shall
check and approve samples, schedules, shop drawings and other submissions for
conformance with the concept of each Project, and for compliance with the information
given by the Construction Documents. The CONSULTANT may also prepare Change
Orders, assemble written guarantees required of.the Contractor, and approve progress
payments to the Contractor based on each Project Schedule of Values and the percentage
of work completed.

The TOWN shall maintain a record of all Change Orders which shall be categorized
according to the various types, causes, etc. that it may be determined are useful or
necessary for its purpose. Among those shall be Change Orders identified as
architectural/engineering Errors or Omissions.

9.8.1 Unless otherwise agreed by both parties in writing, it is specifically agreed that any
change to the work identified as an Error on the part of the CONSULTANT shall
be considered for purposes of this Agreement to be an additional cost to the TOWN
which would not be incurred without the Error.

9.8.2 Unless otherwise agreed by both parties in writing, it is further specifically agreed
for purposes of this Agreement that fifteen percent (15%) of the cost of Change
Orders for any item categorized as an Omission shall be considered an additional
cost to the TOWN.which.would not be incurred without the Omission. So long as
the total of those two numbers (Change Order costs of Errors plus fifteen percent
(15%) of Omissions) remains less than two percent (2%) of the total Construction
Cost of the Project, the TOWN shall not look to the CONSULTANT for
reimbursement for Errors. and Omissions.

9.8.3 Should the sum of the two as defined above (cost of Errors plus fifteen percent
(15%) of the cost of Omissions) exceed two percent (2%) of the Construction Cost,
the TOWN shall recover the full and total additional cost to the TOWN as a result
of CONSULTANT’s Errors and Omissions from the CONSULTANT, that being
defined as the cost of Errors plus fifteen percent (15%) of the cost of Omissions
above two percent (2%) of the Construction Cost.

9.8.4 To obtain such recovery, the TOWN shall deduct from the CONSULTANT's fee a
sufficient amount to recover all such additional cost to the TOWN.

9.8.5 In executing this Agreement, the CONSULTANT acknowledges acceptance of these
calculations and to the TOWN's right to recover same as stated above. The
recovery of additional costs to the TOWN under this paragraph shall not limit or
preclude recovery for other separate and/or additional damages which the TOWN
may otherwise incur.



10.1

10.2

10.3

10.4

111

9.8.6 The Contract Administrator’s decision as to whether a Change Order is caused by
an Error or caused by an Omission, taking into consideration industry standards,
shall be final and binding on both parties for amounts in the aggregate under
$20,000 per project. In the event of a dispute in an amount over $20,000, the
parties agree to use their best efforts to settle such dispute. To this effect, they
shall consult and negotiate with each other, in good faith and, recognizing their
mutual interests, attempt to reach a just and equitable solution satisfactory to both
parties. If they do not reach such solution within a period of sixty (60) days, then
upon notice to the other, either party may commence litigation to resolve the
dispute in Miami Dade County, Florida.

ARTICLE 10
TOWN'’S RESPONSIBILITIES

TOWN shall assist CONSULTANT by placing at CONSULTANT’s disposal all information
TOWN has available pertinent to the Project including previous reports and any other data
relative to design or construction of the Project.

TOWN shall arrange for access to, and make all provisions for, CONSULTANT to enter
upon public and private property as required for CONSULTANT to perform its services.

TOWN shall review the itemized deliverables/documents identified per Task Order.

TOWN shall give prompt written notice to CONSULTANT whenever TOWN observes or
otherwise becomes aware of any development that affects the scope or timing of
CONSULTANT's services or any defect inthe work of the Contractor.

ARTICLE 11
MISCELLANEOUS

OWNERSHIP OF DOCUMENTS

All documents including, but not limited to, drawings, renderings, plans, studies, models,
and specifications prepared or furnished by CONSULTANT, its dependent professional
associates and consultants, pursuant to this Agreement shall be owned by the TOWN.

Drawings, specifications, designs, plans, studies, spreadsheets, models, photographs,
reports, surveys and other data prepared in connection with this Agreement are and shall
remain the property of the TOWN whether the Project for which they are made is executed
or not, and are subject to reuse by the TOWN in accordance with Section 287.055(10) of
the Florida Statutes. They are not intended or represented to be suitable for reuse by the
TOWN or others on extensions of this Project or on any other project without appropriate
verification or adaptation. This does not, however, relieve the CONSULTANT of liability or
legal exposure for errors, omissions, or negligent acts made on the part of the
CONSULTANT in connection with the proper use of documents prepared under this
Agreement. Any such verification or adaptation may entitle the CONSULTANT to further
compensation at rates to be agreed upon by the TOWN and the CONSULTANT. This shall
not limit the TOWN's reuse of preliminary or developmental plans or ideas incorporated
therein, should the Project be suspended or terminated prior to completion.



11.2 TERMINATION

11.2.1

11.2.2

11.2.3

11.2.4

Termination for Cause. Itis expressly understood and agreed that the TOWN may
terminate this Agreement at any time for cause in the event that the CONSULTANT
(1) violates any provisions of this Agreement or performs same in bad faith or (2)
unreasonably delays the performance of the services or does not perform the
services in a timely manner upon written notice to the CONSULTANT. Notice of
termination shall be provided in accordance with Section 11.27. In the case of
termination by the TOWN for cause, the CONSULTANT shall be first granted a 10
working day cure period after receipt of written notice from the TOWN. In the event
that the Agreement is terminated, the CONSULTANT shall be entitled to be
compensated for the services rendered  from the date of execution of the
Agreement up to the time of termination. Such compensation shall be based on
the fee as set forth above, wherever possible. For those portions of services
rendered to which the applicable fee cannot be applied, payment shall be based
upon the appropriate rates for the actual time spent on the project. In the event
that the CONSULTANT abandons this Agreement or through violation of any of
the terms and conditions of this. Agreement, causes it to be terminated,
CONSULTANT shall indemnify the TOWN.against any loss pertaining to this
termination.

All finished or unfinished documents, data, studies, surveys, drawings, maps,
models, photographs and reports prepared by CONSULTANT shall become the
property of TOWN and shall be delivered by CONSULTANT to the TOWN within
five (5) days of TOWN'’s request. Upon payment of such sum by TOWN to
CONSULTANT, TOWN shall haveno further duties or obligations pursuant to or
arising from this Agreement.

This Agreement may also be terminated by TOWN upon such notice as TOWN
deems appropriate in the event TOWN or Contract Administrator determines that
termination is necessary to protect the public health, safety, or welfare.

Notice of termination shall be provided in accordance with Section 11.27,
NOTICES, except that Contract Administrator may provide a prior verbal stop work
order if the Contract Administrator deems a stop work order of this Agreement in
whole or in part is hecessary to protect the public’s health, safety, or welfare. A
verbal stop work order shall be promptly confirmed in writing as set forth in Section
11.27, NOTICES.

Termination for Convenience. In the event this Agreement is terminated for
convenience, CONSULTANT shall be paid for any services performed to the date
the Agreement is terminated. Compensation shall be withheld until all documents
specified in Section 11.3 of this Agreement are provided to the TOWN. Upon being
notified of TOWN’s election to terminate, CONSULTANT shall refrain from
performing further services or incurring additional expenses under the terms of this
Agreement. Under no circumstances shall TOWN make payment for services
which have not been performed.

11.2.5 Termination by Consultant. CONSULTANT shall have the right to terminate this

Agreement upon substantial breach by the TOWN of its obligation under this
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Agreement as to unreasonable delay in payment or non-payment of undisputed
amounts. CONSULTANT shall have no right to terminate this Agreement for
convenience of the CONSULTANT

AUDIT RIGHT AND RETENTION OF RECORDS

TOWN shall have the right to audit the books, records, and accounts of CONSULTANT
that are related to this Project. CONSULTANT shall keep such books, records, and
accounts as may be necessary in order to record complete and correct entries related to
the Project.

CONSULTANT shall preserve and make available, at reasonable times for examination
and audit by TOWN all financial records, supporting documents, statistical records, and
any other documents pertinent to this Agreement for the required retention period of the
Florida Public Records Act (Chapter 119, Florida Statutes), if.applicable, or, if the Florida
Public Records Act is not applicable, for'a minimum of three (3) years after termination of
this Agreement. If any audit has been initiated and audit findings have not been resolved
at the end of the retention period or three (3) years, whichever is longer, the books,
records, and accounts shall be retained until resolution of the audit findings. If the Florida
Public Records Act is determined by TOWN to be applicable to CONSULTANT’s records,
CONSULTANT shall comply with all requirements thereof; however, no confidentiality or
non-disclosure requirement of. either federal or state law shall be violated by
CONSULTANT. Any incomplete or incorrect entry in such books, records, and accounts
shall be a basis for TOWN’s disallowance and recovery of any payment upon such entry.

CONSULTANT shall:

a) Keep and maintain public records that ordinarily and necessarily would be required by
the TOWN in order to perform the service.

(b) Provide the public with access to public records on the same terms and conditions that
the TOWN would previde the records and at a cost that does not exceed the cost provided
in Chapter 119, Florida Statutes (2013), as may be amended or revised, or as otherwise
provided by law.

(c) Ensure that public records that are exempt or confidential and exempt from public
records disclosure requirements are not disclosed except as authorized by law.

(d) Meet all requirements for retaining public records and transfer, at no cost, to the
TOWN, all public records in possession of the CONSULTANT upon termination of this
contract and destroy any duplicate public records that are exempt or confidential and
exempt from public records disclosure requirements. All records stored electronically must
be provided to the TOWN in a format that is compatible with the information technology
systems of the TOWN.

NON DISCRIMINATION, EQUAL EMPLOYMENT OPPORTUNITY, AND AMERICANS
WITH DISABILITIES ACT

CONSULTANT shall not unlawfully discriminate against any person in its operations and
activities in its use or expenditure of the funds or any portion of the funds provided by this
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Agreement and shall affirmatively comply with all applicable provisions of the Americans
with Disabilities Act (ADA) in the course of providing any services funded in whole or in
part by TOWN, including Titles | and Il of the ADA (regarding nondiscrimination or the
basis of disability), and all applicable regulations, guidelines, and standards.

CONSULTANT’s decisions regarding the delivery of services under this Agreement shall
be made without regard to or consideration of race, age, religion, color, gender, sexual
orientation, national origin, marital status, physical or mental disability, political affiliation,
or any other factor which cannot be lawfully or appropriately used as a basis for service
delivery.

CONSULTANT shall comply with Title | of the Americans with Disabilities Act regarding
nondiscrimination on the basis of disability in° employment and further shall not
discriminate against any employee or applicant for employment because of race, age,
religion, color, gender, sexual orientation, national origin, marital status, political affiliation,
or physical or mental disability. In addition, CONSULTANT shall take affirmative steps to
ensure nondiscrimination in employment against disabled persons. Such actions shall
include, but not be limited to, the following: employment, upgrading, demotion, transfer,
recruitment or recruitment advertising, layoff, termination, rates of pay, other forms of
compensation, terms and conditions of employment, training (including apprenticeship),
and accessibility.

CONSULTANT shall take affirmative action to ensure that applicants are employed and
employees are treated without regard to race, age, religion, color, gender, sexual
orientation, national origin, marital status, political affiliation, or physical or mental disability
during employment. Such actions shall include, but not be limited to, the following:
employment, upgrading, demotion, transfer, recruitment.or recruitment advertising, layoff,
termination, rates of pay, other forms of compensation, terms and conditions of
employment, training (including apprenticeship), and accessibility.

MINORITY PARTICIPATION

Historically, the TOWN has been able to achieve great participation levels by MBE/WBE
firms.in TOWN projects, and in the purchase of goods and services. The CONSULTANT
shall make a good faith effort to help the TOWN maintain and encourage MBE/WBE
participation levels consistent with such historical levels and market conditions. The
CONSULTANT will be required to document all such efforts and supply the TOWN with
this documentation at the end of the Project, or in cases where projects are longer than
one year, each TOWNfiscal year.

PUBLIC ENTITY CRIMES ACT

CONSULTANT represents that the execution of this Agreement will not violate the Public
Entity Crimes Act (Section 287.133, Florida Statutes), which essentially provides that a
person or affiliate who has been placed on the convicted vendor list following a conviction
for a public entity crime may not submit a bid, proposal, or reply on a contract to provide
any goods or services to a public entity; may not submit a bid, proposal, or reply on a
contract with a public entity for the construction or repair of a public building or public work;
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may not submit bids, proposals, or replies on leases of real property to a public entity; may
not be awarded or perform work as a contractor, supplier, subcontractor, or consultant
under a contract with any public entity; and may not transact business with any public
entity in excess of the threshold amount provided in s. 287.017 for CATEGORY TWO for
a period of 36 months following the date of being placed on the convicted vendor list.
Violation of this section shall result in termination of this Agreement and recovery of all
monies paid hereto, and may result in debarment from TOWN’s competitive procurement
activities.

In addition to the foregoing, CONSULTANT further represents that there has been no
determination, based on an audit, that it committed an act defined by Section 287.133,
Florida Statutes, as a “public entity crime” and that it’has not been formally charged with
committing an act defined as a “public entity crime” regardless of the amount of money
involved or whether CONSULTANT has been placed on the convicted vendor list.

SUBCONSULTANTS

11.7.1 CONSULTANT may subcontract certain items of work to subconsultant. The
parties expressly agree that the CONSULTANT shall submit pertinent information
regarding the proposed subconsultant, including subconsultant’s scope of work
and fees, for review and approval by the TOWN prior to sub-consultants
proceeding with any work.

11.7.2 CONSULTANT shall utilize the subconsultants identified in the proposal that
were a material part of the selection of CONSULTANT to provide the services for
this Project. CONSULTANT shall obtain written approval of Contract
Administrator prior to changing or modifying the list of subconsultants submitted
by CONSULTANT.

The list of subconsultants. submitted is as follows:

(or attach as-an exhibit if more appropriate)
ASSIGNMENT AND PERFORMANCE

Neither this Agreement nor any interest herein shall be assigned, transferred, or
encumbered without the written consent of the other party, and CONSULTANT shall not
subcontract any portion of the work required by this Agreement except as authorized
pursuant to Section 11.7.

CONSULTANT represents that all persons delivering the services required by this
Agreement have the knowledge and skills, either by training, experience, education, or a
combination thereof, to adequately and competently perform the duties, obligations, and
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services set forth in the Scope of Services and to provide and perform such services to
TOWN's satisfaction for the agreed compensation.

CONSULTANT shall perform its duties, obligations, and services under this Agreement in
a skillful and respectable manner. The quality of CONSULTANT’s performance and all
interim and final product(s) provided to or on behalf of TOWN shall meet or exceed all
professional standards of the State of Florida.

INDEMNIFICATION OF TOWN

11.9.1 CONSULTANT shall defend, counsel being subject to TOWN’s approval, and
indemnify and hold harmless TOWN, and TOWN’s officers and employees from
any and all claims, liabilities, damages, losses, penalties, fines, judgments, and
costs, including, but not limited to, any award of attorneys’ fees and any award of
litigation costs, in connection with or_arising directly. or indirectly out of any act or
omission by the CONSULTANT .or by any officer, employee, agent, invitee,
subcontractor, or subconsultant of the CONSULTANT.. The provisions of this
Section shall survive the expiration or early termination of this Agreement. To the
extent considered necessary by Contract Administrator and TOWN attorney, any
sums due the CONSULTANT under this Agreement may be retained by TOWN
until all of TOWN’s claims for indemnification pursuant to this Agreement have
been settled or otherwise resolved, and any amount withheld shall not be subject
to payment of interest by TOWN.

11.9.2 It is specifically understood and agreed that the consideration inuring to the
CONSULTANT for the execution of this Agreement are the promises, payments,
covenants, rights and responsibilities contained herein and the award of this
Agreement to the CONSULTANT.

11.9.3 The execution of  this-Agreement by the CONSULTANT shall obligate the
CONSULTANT to comply with the foregoing indemnification provision.

LIMITATION OF TOWN’S LIABILITY

The TOWN desires to enter into this Agreement only if in so doing the TOWN can place a
limit on the TOWN’S liability for any cause of action arising out of this Agreement, so that
the TOWN'’S liability for any breach never exceeds the sum of $100.00. For other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the CONSULTANT expresses its willingness to enter into this Agreement with the
knowledge that the CONSULTANT’S recovery from the TOWN to any action or claim
arising from the Agreement is limited to a maximum amount of $100.00 less the amount
of all funds actually paid by the TOWN to the CONSULTANT pursuant to this
Agreement. Accordingly, and notwithstanding any other term or condition of this
Agreement that may suggest otherwise, the CONSULTANT agrees that the TOWN shall
not be liable to the CONSULTANT for damages in an amount in excess of $100.00, which
amount shall be reduced by the amount actually paid by the TOWN to the CONSULTANT
pursuant to this Agreement, for any action or claim arising out of this Agreement. Nothing
contained in this paragraph or elsewhere in this Agreement is in any manner intended
either to be a waiver of the limitation placed upon the TOWN'’S liability as set forth in
Section 768.28, Florida Statutes, or to extend the TOWN'S liability beyond the limits
established in said Section 768.28; and no claim or award against the TOWN shall include



attorney’s fees, investigative costs, extended damages, expert fees, suit costs or pre-
judgment interest. Notwithstanding the foregoing, the parties agree and understand that
the provisions of this Article 11.10 do not apply to monies owed, if any, for services
rendered to CONSULTANT by the TOWN under the provisions of this Agreement.

11.11 INSURANCE

11.11.1 CONSULTANT shall provide and shall require all of its sub-consultants and sub-

contractors to provide, pay for, and maintain in force at all times during the term of
the Agreement, such insurance, including Commercial General Liability Insurance,
Business Automobile Liability Insurance, Workers’ Compensation Insurance,
Employer’s Liability Insurance, and Professional Liability Insurance, as stated
below. Such policy or policies shall be issued by companies authorized to transact
business and issue insurance policies in the State of Florida and having agents
upon whom service of process may be made in the State of Florida.

The Commercial General Liability insurance policy shall name the Town of Bay
Harbor Islands, a Florida municipality, as additional insured. BINDERS ARE
UNACCEPTABLE. The insurance coverage  required shall include those
classifications, as listed.in standard liability insurance manuals, which most nearly
reflect the operations of the CONSULTANT. Any exclusions or provisions in the
insurance maintained by the CONSULTANT that precludes coverage for the work
contemplated in this Agreement shall be deemed unacceptable, and shall be
considered a breach of contract.

The CONSULTANT shall provide the TOWN an original Certificate of Insurance
for policies required by Article 11. All certificates shall state that the TOWN shall
be given thirty (30) days’ notice prior to expiration or cancellation of the policy. The
insurance provided shall be endorsed or amended to comply with this notice
requirement. In the event that the insurer is unable to accommodate, it shall be the
responsibility of the CONSULTANT to provide the proper notice. Such notification
will be in‘writing by registered malil, return receipt requested and addressed to the
Finance Department.. Such policies shall: (1) name the insurance company or
companies affording coverage acceptable to the TOWN, (2) state the effective and
expiration dates of the policies, (3) include special endorsements where
necessary. Such policies provided under Article 11 shall not be affected by any
other policy of insurance, which the TOWN may carry in its own name.

C. CONSULTANT shall as a condition precedent of this Agreement, furnish to
the Town of Bay Harbor Islands, Public Works Director, 9665 Bay Harbor
Terrace, Bay Harbor Islands, FL 33154, Certificate(s) of Insurance upon
execution of this Agreement, which indicate that insurance coverage has
been obtained which meets the requirements as outlined below:

COMMERCIAL GENERAL LIABILITY

A.

Limits of Liability:
Bodily Injury and Property Damage Liability
Combined Single Limit



Each Occurrence $1,000,000

General Aggregate Limit $2,000,000
Personal Injury $1,000,000
Products/Completed Operations $1,000,000

Endorsements Required:

Town of Bay Harbor Islands included as an Additional Insured
Employees included as insured

Broad Form Contractual Liability

Waiver of Subrogation

Premises/Operations

Products/Completed Operations

Independent Contractors

AUTOMOBILE BUSINESS

A.

Limits of Liability:
Bodily Injury and Property Damage Liability

Combined Single Limit $2,000,000

Any Auto

Including Hired, Borrowed or Non-Owned Autos

B.

Endorsements Required:
Waiver of Subrogation

WORKERS' COMPENSATION

Limits of Liability: Statutory-State of Florida

PROFESSIONAL LIABILITY/ERRORS AND OMISSIONS COVERAGE

11.11.3

Combined Single Limit

Each Occurrence $1,000,000
General Aggregate Limit $2,000,000
Deductible not to exceed 10%

Must be in effect for at least five (5) years after Project completion

All insurance policies required above shall be issued by companies authorized
to transact business and issue insurance policies under the laws of the State of
Florida, with the following qualifications:

The Consultant’s insurance must be provided by an A.M. Best’'s “A-“ rated or
better insurance company authorized to issue insurance policies in the State of
Florida, subject to approval by the Town’s Risk Manager. Any exclusions or
provisions in the insurance maintained by the Consultant that precludes
coverage for work contemplated in this project shall be deemed unacceptable,
and shall be considered breach of contract.

Compliance with the foregoing requirements shall not relieve the
CONSULTANT of their liability and obligation under this section or under any
other section of this Agreement.
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The CONSULTANT shall be responsible for assuring that the insurance
certificates required in conjunction with this Section remain in force for the
duration of the Project. If insurance certificates are scheduled to expire during
the contractual period, the CONSULTANT shall be responsible for submitting
new or renewed insurance certificates to the TOWN at a minimum of thirty (30)
calendar days in advance of such expiration. In the event that expired
certificates are not replaced with new or renewed certificates that cover the
contractual period, the TOWN shall:

A. Suspend the Agreement until such time as the new or renewed certificates
are received by the TOWN.

B. The TOWN may, at its sole discretion, terminate the Agreement for cause
and seek damages from the CONSULTANT in conjunction with the
violation of the terms and conditions of the Agreement.

REPRESENTATIVE OF TOWN AND CONSULTANT

11.12.1 The parties recognize that questions in the day-to-day conduct of the Project will
arise. The Contract’Administrator, upon‘CONSULTANT’s request, shall advise
CONSULTANT in writing. of one (1) or more TOWN employees to whom all
communications pertaining to. the day-to-day conduct of the Project shall be
addressed.

11.12.2 CONSULTANT shall “inform the - Contract Administrator in writing of
CONSULTANT's representative to.whom matters involving the conduct of the
Project shall be addressed.

ALL PRIOR AGREEMENTS SUPERSEDED

This document incorporates and -includes. all prior negotiations, correspondence,
conversations, agreements.or understandings applicable to the matters contained herein;
and the parties agree that there are no commitments, agreements or understandings
concerning the subject matter of this Agreement that are not contained in this document.
Accordingly, the parties agree that no deviation from the terms hereof shall be predicated
upon any prior representations or agreements whether oral or written.

Itis further agreed that no modification, amendment or alteration in the terms or conditions
contained herein shall be effective unless contained in a written document executed with
the same formality and of equal dignity herewith.

CONSULTANT’S STAFF

CONSULTANT will provide the key staff identified in their proposal for the Project as long
as said key staff are in CONSULTANT’s employment.

CONSULTANT will obtain prior written approval of Contract Administrator to change key
staff. CONSULTANT shall provide Contract Administrator with such information as
necessary to determine the suitability of any proposed new key staff. Contract
Administrator will be reasonable in evaluating key staff qualifications.
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If Contract Administrator desires to request removal of any of CONSULTANT’s staff,
Contract Administrator shall first meet with CONSULTANT and provide reasonable
justification for said removal.

INDEPENDENT CONTRACTOR

CONSULTANT is an independent contractor under this Agreement. Services provided by
CONSULTANT shall be subject to the supervision of CONSULTANT. In providing the
services, CONSULTANT or its agents shall not be acting and shall not be deemed as
acting as officers, employees, or agents of thec TOWN. Personnel policies, tax
responsibilities, social security and health insurance, employee benefits, purchasing
policies and other similar administrative procedures applicable to services rendered under
this Agreement shall be those of CONSULTANT. The parties expressly acknowledge that
it is not their intent to create any rights or<obligations in any third person or entity under
this Agreement.

THIRD PARTY BENEFICIARIES

Neither CONSULTANT nor TOWN intends to directly or substantially benefit a third party
by this Agreement. Therefore, the parties agree that there are no third party beneficiaries
to this Agreement and that no third party shall be entitled to assert a claim against either
of them based upon this Agreement.

CONFLICTS

Neither CONSULTANT nor. its employees-shall have or.hold any continuing or frequently
recurring employment or contractual relationship that is substantially antagonistic or
incompatible with CONSULTANT’s loyal and conscientious exercise of judgment related
to its performance under this Agreement.

CONSULTANT agrees that none of its officers or employees shall, during the term of this
Agreement, serve as expert witness against TOWN in any legal or administrative
proceeding in which he or she is not a party, unless compelled by court process, nor shall
such persons give sworn testimony. or issue a report or writing, as an expression of his or
her expert opinion, which is adverse or prejudicial to the interests of TOWN or in
connection with any such pending or threatened legal or administrative proceeding. The
limitations of this Section shall not preclude such persons from representing themselves
in any action or in.any.administrative or legal proceeding.

In the event CONSULTANT is permitted to utilize subconsultants to perform any services
required by this Agreement, CONSULTANT agrees to prohibit such subconsultants, by
written contract, from having any conflicts as within the meaning of this Section.

CONTINGENCY FEE

CONSULTANT warrants that it has not employed or retained any company or person,
other than a bona fide employee working solely for CONSULTANT, to solicit or secure this
Agreement and that it has not paid or agreed to pay any person, company, corporation,
individual or firm, other than a bona fide employee working solely for CONSULTANT, any
fee, commission, percentage, gift, or other consideration contingent upon or resulting from
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the award or making of this Agreement. For a breach or violation of this provision the
TOWN shall have the right to terminate this Agreement without liability at its discretion, or
to deduct from the Agreement price or otherwise recover the full amount of such fee,
commission, percentage, gift or consideration.

WAIVER OF BREACH AND MATERIALITY

Failure by TOWN to enforce any provision of this Agreement shall not be deemed a waiver
of such provision or modification of this Agreement.

TOWN and CONSULTANT agree that each requirement, duty, and obligation set forth
herein is substantial and important to the formation of this Agreement and, therefore, is a
material term hereof.

COMPLIANCE WITH LAWS

CONSULTANT shall comply with all ‘federal, state, and local laws, codes, ordinances,
rules, and regulations in performing its duties, responsibilities, and obligations related to
this Agreement.

SEVERANCE

In the event this Agreement or a portion of this Agreement is found by a court of competent
jurisdiction to be invalid, the remaining provisions shall continue to be effective unless
TOWN or CONSULTANT elects to terminate this Agreement. The election to terminate
this Agreement based upon this provision‘shall be made within seven (7) days after the
findings by the court become final.

JOINT PREPARATION

Preparation of this Agreement has been a joint effort of TOWN and CONSULTANT and
the resulting document shall not, solely as a matter of judicial construction, be construed
more severely against one of the parties than any other.

PRIORITY OF PROVISIONS

If there is a conflict or inconsistency between any term, statement, requirement, or
provision of any exhibitattached hereto, any document or events referred to herein, or any
document incorporated into this Agreement by reference and a term, statement,
requirement, or provision of this Agreement, the term, statement, requirement, or provision
contained in Articles 1-11 of this Agreement shall prevail and be given effect.

APPLICABLE LAW AND VENUE

This Agreement shall be construed in accordance with and governed by the laws of the
State of Florida. Venue for any lawsuit by either party against the other party or otherwise
arising out of this Agreement and for any other legal proceeding shall be in Miami Dade
County, Florida, or in the event of federal jurisdiction, in the Southern District of Florida. .
BY ENTERING INTO THIS AGREEMENT, CONSULTANT AND TOWN EXPRESSLY
WAIVE ANY RIGHTS EITHER PARTY MAY HAVE TO A TRIAL BY JURY OF ANY CIVIL
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LITIGATION RELATED TO, OR ARISING OUT OF, THIS AGREEMENT.
EXHIBITS

Each Exhibit referred to in this Agreement forms an essential part of this Agreement. The
Exhibits, if not physically attached, should be treated as part of this Agreement, and are
incorporated herein by reference.

TWO ORIGINAL AGREEMENTS

This Agreement shall be executed in two (2), signed Agreements, with each one treated
as an original.

NOTICES

Whenever either party desires to give natice unto the other,.it must be given by written
notice, sent by certified United States mail, with return receipt requested, addressed to the
party for whom it is intended, at the place last specified, and the place for giving of notice
in compliance with the provisions of this paragraph. For the present, the parties designate
the following as the respective places for giving of notice, to-wit:

TOWN: Town Engineer
Town of Bay Harbor Islands
9665 Bay Harbor Terrace
Bay Harbor Islands, FL 33154
Telephone: (305) 455-7275

With a copy to: Town Manager
Town of Bay Harbor Islands
9665 Bay Harbor Terrace
Bay Harbor Islands, FL 33154
Telephone: (305) 455-7275

Town Attorney

Town of Bay Harbor Islands
9665 Bay Harbor Terrace
Bay Harbor Islands, FL 33154
Telephone: (305) 455-7275

CONSULTANT:

ATTORNEY FEES

If TOWN or CONSULTANT incurs any expense in enforcing the terms of this Agreement
through litigation, the prevailing party in that litigation shall be reimbursed for all such costs
and expenses, including but not limited to court costs, and reasonable attorney fees
incurred during litigation.
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PERMITS, LICENSES AND TAXES

CONSULTANT shall, at its own expense, obtain all necessary permits and licenses, pay
all applicable fees, and pay all applicable sales, consumer, use and other taxes required
to comply with local ordinances, state and federal law. CONSULTANT is responsible for
reviewing the pertinent state statutes regarding state taxes and for complying with all
requirements therein. Any change in tax laws after the execution of this Agreement will
be subject to further negotiation and CONSULTANT shall be responsible for complying
with all state tax requirements.

TRUTH-IN-NEGOTIATION CERTIFICATE

Signature of this Agreement by CONSULTANT shall act as the execution of a
Truth-in-Negotiation Certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement are accurate, complete, and current at the
time of contracting. The original contract price and any additions thereto shall be adjusted
to exclude any significant sums, by which the TOWN determines that contract price was
increased due to inaccurate, incomplete, or non-current wage rates and other factual unit
costs. All such contract adjustments must be made within 1 year following the end of the
contract.

EVALUATION

The TOWN maintains the right to periodically review the performance of the
CONSULTANT. This review will take into account the timely execution of Task Orders, the
guality of the work performed, the cost to the TOWN and the good faith efforts made by
the CONSULTANT to maintain MBE/WBE participation in TOWN projects. Any
deficiencies in performance will be described in writing and an opportunity afforded, where
practicable, for the CONSULTANT to address and/or remedy such deficiencies.

STATUTORY COMPLIANCE

CONSULTANT shall prepare all documents and other materials for the Project in
accordance with all applicable rules, laws, ordinances and governmental regulations of
the State of Florida, Miami Dade County, the Town of Bay Harbor Islands, Florida and all
governmental agencies having jurisdiction over the services to be provided by
CONSULTANT under this Agreement or over any aspect or phase of the Project.

11.33 SCRUTINIZED COMPANIES

Subject to Odebrecht Construction, Inc., v. Prasad, 876 F.Supp.2d 1305 (S.D. Fla.
2012), affirmed, Odebrecht Construction, Inc., v. Secretary, Florida Department of
Transportation, 715 F.3d 1268 (11th Cir. 2013), this Section applies to any contract for
goods or services of $1 million or more:

The CONSULTANT certifies that it is not on the Scrutinized Companies with Activities in
Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum Energy
Sector List and that it does not have business operations in Cuba or Syria as provided in
section 287.135, Florida Statutes (2013), as may be amended or revised. The TOWN



may terminate this Contract at the TOWN's option if the CONSULTANT is found to have
submitted a false certification as provided under subsection (5) of section 287.135,
Florida Statutes (2013), as may be amended or revised, or been placed on the
Scrutinized Companies with Activities in Sudan List or the Scrutinized Companies with
Activities in the Iran Petroleum Energy Sector List or has been engaged in business
operations in Cuba or Syria, as defined in Section 287.135, Florida Statutes (2013), as
may be amended or revised.



IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and year

first written above.

(CORPORATE SEAL)

TOWN

TOWN OF BAY HARBOR ISLANDS, a
municipal corporation of the State of Florida

By

MARIALASDAY, Town Manager

ATTEST:

YVONNE P. HAMILTON

Town Clerk
CONSULTANT
WITNESSES:
By
Name:
Title:
(Witness print name)
ATTEST:
(Witness print name)
By
(CORPORATE SEAL)
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this day of :
20, by as , of

produced

They are []| personally known to me or [] have

as identification.



(SEAL)

Notary Public, State of
(Signature of Notary taking Acknowledgment)

Name of Notary Typed, Printed or Stamped

My Commission Expires:

N




EXHIBIT “A”

HOURLY BILLING RATES FOR TASK ORDERS
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GENERAL CONDITIONS

ARTICLE I - DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A. Wherever wed [a the Contract Documents and
primed with initial or all capltal lotters, the tepms listed
below will have the meanings indicated which are applicable
fo both the stagular and plural thereof.

1. Addenda—Written or graphic instruments issued
Prior 1o the opening of Bids which clarify, correct, of
change the BKding Requirements or the Contract
Dewetimients,

2. Agreemens--The wriltsn instnement which is
cvidence of the agreement between OWNER and
CONTRACTOR covering the Work,

3. Application for Paymeni~The form scezptable 10
"ENGINEER which it 1o be used by CONTRACTOR
during the course of the Work in requesting progress or
final payments and which is to be sccompanled by such
supporting documentation es is required by the Conirect
Docurents,

4. Asbestos--Any material that conrains more than
ciie percem asbesios and is friable or is releasing azbestos
fibers into the air above cocrent action levels established
by the United States Occupational Safety and Healih
Administration.

2. Bid—The ofier or proposal of a bidder submiited
oo the prescribed form seuing forth the prices for the
Work to be performed.

6. Bidding Documents--The Bidding Requirements
and the proposed Contract Documents (including alt
Addends issued prior (o receipt of Bids).

7. Bidding Requirements-The Advertisement of
Invitation 10 Bid, lnstructions to Bidders, Bid security
form, if any, and the Bid form with any supplements.

8. Bonds--Performance snd payment bonds and
other Instruments of s=curity,

9. Change Order--A document recommended by
ENGINEER which is zsipne¢ by CONTRACTOR and
OWNER and awthorizes an addition, deletion, or revision
in the Work or an adjusimest in the Contract Price or the

1 m‘-’m-ﬁ

Comtzact Times, issued on er aftcr the Effective Date of
the Agresment,

I0. Claim~A demand or asseriion by OWNER of
CONTRACTOR sceking an adjustroent of Coatract Price
or Contract Times, or both, or other refief with respeci 1
the terms of the Contracl. A demand for money or
services by a third party is not a Claim. :

11, Contraci—The cglire and integrated written
agrecment between the OWNER and CONTRACTOR
concerring the Work, The Contraci supersedes prior

negoffations, representations, or agresments, whether
written or oral,

1. Coniraet Documents--The Coniract Documnents
establish the rights and obligations of the parties and
include the Apresment, Addenda (which pertain (o the
Contract Documents), CONTRACTORs Bid {including
documentation accompanying the Bid and any post Bid
documentation submitted prior to the Notice of Award)
when attached as an exhibit to the Agresment, the Notice
10 Proceed, the Bonds, these General Conditdons, the
Supplementary Conditlons, ths Specificetions and the
Drawlopgs az the same are moze specifically identifisd in
the Agreement, together wilh all Written Amendmente,
Change Orders, Work Change Directives, Field Orders,
and ENGINEER’s writicn  interpretations and
clarificetions issued on or afizr he Effective Dale of the
Agreement.  Approved Shop Drawings and the reporis
and deawings of subsurface and physical conditions are
ol Contract Documerts. Only primed or bard copies of
the iewns {isted in this paragraph are Contract Documents.
Files in electronic media format of text, data, graphics, -
and the like that may be fumnished by OWNBR 10
CONTRACTGR ars not Contract Documents.

13. Contract Price~The moneys payable bty OWNER
to CONTRACTOR for complelion of the Weork in
accordance with the Contract Pocumemnts as stated in the
Apresment (subject to the provisions of paragraph 11.03
in the ease of Unit Price Work). :

14, Contract Times--The number of days or the dates
sated in the Aprecment 1o (i) achieve Substantial
Completion; and (ji) coraplete the Work so that it is ready
for final payment as evidenced by ENGINBER's wiitten
recommendation of final payment.

" 15. CONFRACTOR--The individual or entity with
whom OWNER has entered into the Apreemeni. '




16. Cost of the Work—Sep paragraph 11,01.A for
definition,

13. Drawings—That part of the Contract Doctments
prepared or approved by BNGINEER which graphicaily
shows the scops, extend, and character of the Work fo be
performed by CONTRACTOR. Shop Drawlngs and
vther CONTRACTOR submittals are pot Drawings as so
defined. '

18. Effective Daie of the Agreemeni--The date
Isdicared i the Agresment on which It bacomes effective,
but if no such date is indicated, it means the date on
which the Agresment is slgned and doliversd by the Jast
of the twe parties to sign and deliver.

19. ENGINEER--Th: individual or entity named a3
such in the Apresment,

28, ENGINEER's Consullani—-An individual or entity
having a eontract with ENGINEER to furnish sérvices as
ENGINEER's independent professional assoclate o
consultant with respect 10 the Project and who s
identified as such in the Supplementary Conditions.

21, Field Order—-A written order jssusd by ENGI-
NEER which requires minor changes jn the Work bot
which does not tnvolve a change in the Contract Price or
the Coptract Times,

22. General Requiremens--Sections of Divisisn | of
the Specificatiaps. The General Requirements pertain to
ali sections of the Specifications.

23. Hazardous  Envirornental Condition—-The
presence at the Site of Asbestos, PCBs, Petrolenm,
Hazardous Wasee, or Radjoactive Meterizl in such
Quantities or circunisiances (hat may present a substamial
danger to persons or property exposed theretp in
coanecton with the Work, _

24, Hazrardous Weste~The term Hazardous Waste
shall have the meaning provided in Section 1004 of the
Solid Waste Disposal Act (42 USC Section 6903) a5
amended from time 1o time,

25, mwnegulaffam;uwuornegMﬂu-w
and all applicable taws, rules, regulations, ordinances,
codcs, and orders of any and all povernmental badies,
agencies, authorities, and courts having jurisdiction,

26, Liens--Charges, secivity  inferests, or
encumbrances upen Project funds, real property, or
personal property. -
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27, Milestone--A principal event specified in the
Contract Documents relating 1o zn intermediate tomple-
tion date or tiw priar to Substantial Completion of alf the
Work,

28. Nodce of Award-The written notice by OWNER
to the apparent guccessful bidder Sating t:at upon timely
compliance by (he apparent suctessfidl bidder with the
coaditions precedent fisted tharein, OWNER will sign and
deliver the Agresment.

29. Notice to Proceed—A writien potice Elven by
om-mmnmmkﬂmgmem:nwmm
Contracy Times will commencs (0 run and on which
CONTRACTOR shall start 10 pitform the Wark upder

30. GWNER—-The individual, entity, public body, or
authority with whom CONTRACTOR has entered into
the Agresment and for whom the Work is 1o be

performed,

3i. Partial Utilization--Use by OWNER of a substan-
tially compieted pant of the Work for the purpose for
which it is intended (or a relaed purpose) pricr 1o
Substanttzl Compietion of all the Work.

32, FCBs-Polychlorinated biphenyls.

33. Petroleam—Peiroleun, including crude ofl or any
fraction thereof which is llquid al standard condittons of
temperahie and pressure (60 degrees Fahranheit rnd 14.7
POtk per square inch absolue), such as ofi, patrolenm,
fuel oil, ofl sludge, oif refuse, Basoiine, kerosens, and oil
mixed with otber non-Hazardous Waste and crude oils.

3. Profeci—-The total comstruction of which the
Work to be performed under the Contract Documents.
may be the whole. or a part as may be indicated
tlsewhere in the Contrac) Documents,

35. Project  Monual-The bound  documemary
information prepared for bidding and constructing Lhe
Work. A listing of the contents of the Project Mamal,
which may Be bound in one or more volumes, is
comained in the table(s) of contents,

36. Radicactive Material-Sourcs, special nuclear, or
byprodisct material as defiued by the Atomic Bnergy Act
0f 1954 (42 USC Section 2011 et seq.} as amended from
time to time,

Y. Resldent Project Representative--The authocbosd _
representalive of ENGINEER who may be assigned to the
Sie or any pan thereof,




38, Sermples--Physical examples of materials,
equipment, or workmanship that are representative of
some¢ porlion of the Wiork and which establish the
stndards by which such ponion of the Work will be
Jndged.

32, Shop Dravings--All drawings, diagrams, jllustrs.
tions, schedules, and otber daz or information which are
specifically prepared or assembled by or for CON-
TRACTOR and submitted by CONTRACTOR to
illustrate some portion of the Work. )

- 40. Sliz~Lands or areas indicated in the Contract
Documents ag being furnished by QWNER upon wiich
the Wark s to be pecformed, including rights-of-way and
casements for aceess thereto, and swch other tands
fernished by OWNER which are desipnated for the 1se of
CONTRACTOR.

41. Specificetions—That part of the Contrast
Pocuments consisting of written technica! dcscr;plims of
materiss, equipment,  sysiems, standards, and
workmanship s applied to the Work and cerain
administrative degails applicable thereto.

42. Subcomracior--An individual of entity having a
direct contract with CONTRACTOR or with any other
Subcomiractor for the performance of a part of the Work
at the Site.

43, Substantial Completipn—The tire at which the
Work (or & specificd part thereof) has progressed 1o the
point where, in the opinion of ENGINEER, the Work (or
1 specified paxt thereof) is sufficieatly complste, in
eccordance with the Comtract Documents, so that the
Work (or a specitied parl thersof) can be utilized for the
purposes for which it is intended. The terms
“substantially complete” and “substantially compleied” as
applied to all or part of the Werk refer to Substanglal
Completion thersof.

44, Suppiemeniary Conditions~That part of the
Contract Documents which amends or supplements these
Geaeral Cenditions.

45. Supplier—A manufacturer, fabricator, supplier,
disiribulor, materiziman, or vendor heving & direct
coniract with CONTRACTOR or with any Subcotitractor
10 furnish materiads or equipment to be incorporated 1n
the Work by CONTRACTOR or any Subcontractor,

45, Underground  Facilities=-All  underground
Pipelines, conduits, ducts, cablas, wires, manhojes,
vaults, tanks, tunnels, or other such facilities or
sttachments, and any encasements coptsining such
facilities, including those that convey eleclricity, gases,
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stedmn, liquid petroleumn products, telephone or ather
commnications, cable television, wates, Wasiewuer,
stofm water, otber liquids or chemicals, o 1raffic of
other conrol systems,

47, Unit Price Work--Werk 1o be paid for ap the
basis of unit prices.

43. Work--The entire completed construction of the
vagious scpardiely identifiable parts thereof required 10 be
provided under the Contract Docwments, Work incledas
and is the recult of performing or providing ali labor,
services, and documentation necessary to produce such
comstruction, sed firnishing, installing, and incorporating
all matecials snd equipmest into such copstruciion, sll as
required by the Contract Documents.

49. Werk Change Directive--A writien siatement 1o
CONTRACTOR issued on or afier the Effective Dats of
the Agrrement and sigred by OWNER and recommended
by ENGINEER ordering an addition, deletion, or revision
in the Work, or responding to differing or unforeseen

‘subsurface of physical conditions under which the Work

is 10 be performed or 10 emergencies. A Work Change
Direclive will nod change the Coniract Price o1 the
Contract Times but is evidence that the parties expect that
the change ordered or documented by a Work Change
DBireciive will be incorporated in a subsequentdly issued
Chiange Order following negotiations by the parlics a2 to
its effect, if any, on the Contract Price of Contract
Times. :

50. Written Amercdment--A  writieny  siatement
modifying the Conlract Documents, signed by OWNER
and CONTRACTOR ou of after the Effective Dats of the
Agremem and nomally dealing with the nonenginesring
or nontechnical rather than sirictly construcliop-relared
agpects of ihe Contract Docwnepss, .

102 Terminofogy

A. Intens of Certain Terms or Adjestives

1. Whentver in the Contract Documents the terms
“as allowed,” “as approved,” or tems of ke effect or
import are wsed, or the adjectives “rezsonable,”
“suitable,” “accepiable,” “proper,” “satisfictory,” or
udjectives of Hke sHect or import are used 1o describe an
action or determination of ENGINEER as to the Wok, it
is imended that such action or determination will be solely
o evaluate, in peneral, the completed Work for
tompliance wilh the requirements of and information in
the Contraci Documents and confortnance with the design
concepl of the complesed Projec as 3 functioning whole
83 thown or indicated In the Contract Documents {unless
there fs & tpeciflc stalement indicating otherwisey. The




use of any such term or adfective shall pot be effective 1o
assign to BENGINEER any duty or suthority to supervise
or direct the performance of the Work of any duty or
authotity 1o undertake responsibility contrary 10 (he
provisions of paragraph 9.10 or oy other provision of the
Contract Documents.

B. Day

1. The word “day"™ ghall constitute 4 calendar day
of!dhmrsmmuedfrommidnighuoﬂnmmdﬂgm

C. Defective ]

1, The word “defective,” when medifying
“Work,” refers to Work that is unsatisfactory, fauhy, or
dtﬂcientinihmitdmmmnfomlolhu(:mu
Documents or does not meet the Tequirements of any
inspection, reference standard, rest, or approval referred
to in the Comract Dmum.orhas’bmdnmpdpriur
10 BNGINEER's recommendation of finaly Paymem
(unless responsibility for the protection theseof has been
assumed by OWNER at Substantial Complefion in aceos-
dance with paragraph 14.04 or 14.05),

D. Furnish, Jnnall, Perform, Provide

1. The word “furnish,” when used in congection
wih services, materials, or equipment, shall mean (o
scpply and deliver said services, maierials, or equipment
1o the Site {or some other specifled location) ready for use
of instaltation and in wsable or Operable condition,

2. The word “install,” when wsed in comection
with services, matertals, or equipment, shall mean t pul
into use or place in final position sald services, mMerials,
or equipment complete and ready for ntended use,

3. The words “perform” or “provide," when used
in comection with sarvices, materials, of squipment,
shall mean to funish and instat} said Eefvices, malerials,
or equipment complete and ready Jor intended use,

4. When “fumnish,” “install, " “perform,” or “pre-
vide" is nof used in connection with kervices, materlals,
U equipment in & context clearly requiring an obligation
of CONTRACTOR, “provide” is iplfed.

E. Unless staied otherwise in the Contract Documents,
Words or phrases which have a well-known technics! or
thatiunlnﬁumywimdemnlu;mused i the
Contract Documents in accordance with suc: recognlized
meaning,

the word

ARTICLE 2 . PRELIMINARY MATTERS

201 Delivery of Bordds

A. Whea CONTRACTOR delivers the exocuted
Apreemeats 1o OWNER, CONTRACTOR shal) also deliver
19 OWNER sweh Bonds as CONTRACTOR may be required
tor furnish.

2,02 Coples of Documerniy

A. OWNER shall fumish 10 CONTRACTOR wp 1o tep -

copies of the Contract Documents, Additional copies will be
Farnished wpon request at the cog of reproduction,

2.03 (bmmmmntq'ﬁmmamm:m:zm Provesi

A. The Contract Times wil] commince to run. on the
thirtieth day after the Bifective Date of the Aprecinent of, If
8 Notice to Procesd is given, o8 the day indicated in the
Notice to Proceed. Aﬂoﬁnetohumedmaybe;immmy
lime within 30 days afier (he Effectlve Date of the
Agreement. n po eveny will the Contract Times commence

204  Swariing the Work

A, CONTRACTOR shall start 1o pedorm the Work on
the date when the Contract Times commence o ur. No
Waork shall be done at the Site prior 10 the date on which the
Contract Times commence to run., -

2.05 Before Starting Construction

A, CONTRACTOR's Review of Coniract Docunents: .
Bafoze undertaking each part of the Work, CONTRACTOR
shall carefully study and compare the Contract Docurments
and th.eckmd'fariﬁrpenlmntﬁgumiheminmdall
applicable field measurements. CONTRACTOR shall
Prompily repori in writing 10 ENGINESR any condlicd, error,
ambiguity, or ditcrcpancy whitch CONTRACTOR may
giscover and shall obtain & written interpremation or
clarificarion frora ENGINBER before proceeding with any _
Work affected thereby; however, CONTRACTOR shall not
be liable 1o OWNER or ENGINEER for failure 1o report ANy
conflict, ecror, ambiguity, or discrepapcy in the Contract
Documents unless CONTRACTOR kunsw or reagonably
showld have known thersof. )

B. Prelimincry Schedules: Within e days afier the
Effective Date of the Agreement (unicss otherwise specified
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in the General Requirements), CONTRACTOR shall sobmit
10 ENGINEER for its timely review:

1. a preliminary progress schedule indicating the
times (oumbers of days or dates) for startlog and
completing the various stages of the Work, including any
Milestones specified in the Contzect Documents;

2. 2 preliminary schedule of Shop Drawing and
Sample submirtals which wili list each required submittal

and the times for submitting, reviewing, and processing

such submittal; and

3. a preliminary, schedute of values for all of the
Work which includes quantitics and prices of itetns which
when added topether equat the Coatrach Price and subdi-
vides the Work inte component parts in sufficiont detatt
to serve ps the basis for progress paymemts during
performance of the Werk. Such prices will include an
appropriase amount of sverhead and profit applicable to
eack item of Work, -

C. EBvidence of Insurance: Refore any Work et the Sive
is started, CONTRACTOR and OWNER shall each deliver
to the other, with copies to each sdditional insured identified
in the Supplemeniary Conditions, certificates of insurance
{and other evidence of insurance which cither of them ar any
addhtiopal insured may ieasonably requesty  which
CONTRACTOR and OWNER respectively are required to
purchase and maintain in acoordance with Artlele 5.

206 Preconstruction Conference

A. Within 20 days after the Contract Times start to run,
but before any Work at the Site Is started, a conference
sttended ty CONTRACTOR, ENGINEER, and others s
appropriate will be: held to establish a working understanding
amwng the parties 28 10 the Wotk and to discuss the schedules
referred to in paragraph 2.05.B, procedures for handling
Shop Drawings and other submittals, processing Applications
for Paymem, and maintaining required records.

207 Inifial Acceplance of Schediles

A. Unless otherwise provided in the Contract Docu-
ments, at least ten days before submission of the frst
Application for Payment a conference ntiended by CON-
TRACTOR, ENGINEER, and others as appropriate will be
held (o review for acceptability 10 ENGINEER as provided
below the schedules cubmitted §n accordance with paragraph
2.05.B. CONTRACTOR shall have an additional ten days w0
make correciions and adjustments and 0 complete and
resubmit the schedules. Mo progross payment shall be made
10 CONTRACTOR until acceptable schedules are submitted
to ENGINEER,.

1. The progress schedule will be peceptable 1o
ENGINEER if it provides au orderly progression of the
Work to completion within any specified Milestonas and
the Coatract Times. Such aceeptance will not impose og
ENGINEER responcibility for the progress schedule, for
scquencing, scheduling, or progress of the Work nor
interfcre  with or relieve CONTRACTOR from
CONTRACTORs full responsibility therefor,

2, QONTRACTOR's schedule of Shop Drawing and
Sample submittalz will be acceptahle (0 ENGINEER if it
provides 2 workable arrangement for reviewing and
processing the required subruittals, .

3. CONTRACTOR's schedule of vatues will be
acceprable to ENGINEER &s to form and substance if it
provides a reasonable allocation of the Contract Price to

component parts of the Work.

- ARTICLE 3 - CONTRACT DOCUMENTS: INTENT,

AMENDING, REUSE

3IM  Intem
A, The Contract Documents ace complementary; what
is called for by one is as binding as if called for by all.

B, Mtis the intent of the Contract Documents Lo describe
a fanctionally complele Project (or part thereof) to be
construcied in accordance with the Comract Documentt.
Any lsbor, documcrdation, services, materials, or equipment
that may reasoaably be inferved from the Contract Dozu-
ments of from prevailing custom or irede usage as being
required t0 produce the intended result will be provided
whether or not specifically called for at no additionsl cost 1o
OWNER. .

C. Clarifications and hte:tpa‘emlom of the Contract
Documents shail be Isswed by ENGINEER s provided in
Articls 9.

3.02 Reference Standards

A. Sondords, Speclfications, Codes, Laws, and
Repulardfons ' -

1. Reference (o standards, specifications, m,
or ¢codes of amy wchnical society, organization, or
associatlon, or to Laws or Regulations, whethar such
refercnce be specific or by implication, shall mean the
standard, specification, manual, code, or Laws or Regula-
tions in cifect at the time of opening of Bids (or on the
Effective Date of the Agreement if thers were no Bids),
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¢xcept os oy be otherwiss tpecliically staed in the
Contract Docoments,

2. No provision of any such standard, specification,
maoal or code, or any instruction of 2 Supplicr shalf be
efleclive (o change the duties of responsibilicies of
OWNER, CONTRACTOR, or ENGINEER, or any of
their subcontgactors, consultants, agents, or employess
ﬁomﬂimmfnrﬂiinlheﬂuumqummts, nor shall

OWNER, ENGINEER, o any of ENGINEER's
Constltants, agents, or employees any duty or authority
10 supervise or direct the petforinance of the Work or any
duty or authority 1o undertale responsibility inconsistent
with the provistons of the Coniract Docuents.

301 Reporting and Resalving Discrepancies
- Av Reporting Discrepancies .

" Reguistion applicable to the performance of the Work o
of any standard, specification, mazoual or code, or of any
instrixtion of any Supclier, CONTRACTOR shall report
it to ENGINEER in writing at once. CONTRACTOR
shall pot proceed with the Work atfected thereby {excepl
in an encergency as required by Paragraph 6.16.A) unil
an amendmes or supplement to the Contract Dociments
has been issned by onc of the methods Indicated i
paragraph 3.04; provided, however, that CONTRACTOR
shall 26t be fisble to OWNER or ENGINEER far faihure

B. Resolving Discrepancies

L Exmplasmaybcodmwimqmciﬁcalhrstaladin
the Contract Documents, the provisions of the Contract
Docements shell (zke precedence in Tesolving any
conflict, error, ambiguity, or discrepancy between the
provisions of the Contract Documenis aod:

2.  the provitions of any standard, specification,
manuzl, code, or instruction (whether or not specifl-
cally incorporated by refersnce in the Comtract
Documents); or

b. the provisions of any Laws or Repulations
applicable 1o the performasee of the Work {unfess
such en interpretation of the provisions of the
Coatract Documents would resule in violation of such
Law ar Regulation).

304 Amending and Stpplementing Chm'mcrﬂacum:m

A. The Conrraet Documents may b amendsg 1o provids
for edditions, deletions, and revision in the Work or 1o
wedify fhe terms and conditions therent iy one Or more: of the
following ways: (1) a Written Amendent; (i a Change

. Drd::r; or (iil) a Work Change Directive,

B. The requirements of the Contract Documents may be
supplemented, and minor variations and deviatlons ig (he
Work may be authorized, by one or moce of the following
ways: {i) o Ficld Order; (i) ENGINESR"; approval of a
Skop Drawing or Sample; or (i) BNGINEER" written
intexpretation or clatification.

2.05 Rewse of Docunents

A. CONTRACTOR and any Subcontractor or Supplier
or other individual o:euﬁlyperfom‘mgorﬁunishingnnyof
the Wark under a direct or indirect contract with OWNER:
(i) shall not bave or #cquire any 1itle (0 o ownership rights
in any of the Drawings, Specifications, or other documents
{or copics of any thereof) prepaed by or bearing the seal of
ENGINEER or ENGINEER' Conselang, including
elecironic media editions; and (i) shall pot reuse any of such
Drawings, Specifications, otber documents, or copics thersof
oD extensions of the Project or any other project without
wTitied conseat of OWNER and ENGINEER apd specific
written vetification or adaption by BNGINEER. ‘This
prohibition will survive fingl paymeil, completlon, angd
acceptance of the Work, or termmation or completion of tke
Coniract. Nothing hereln whail preclude CONTRACTOR
from retaining coples of the Contract Documents for racord

purposes,

ARTICLE 4 - AVAILABILITY OF LANDS:
SUBSURFACE AND PHYSICAL CONDITIONS:;
REFERENCE POINTS E '

4.01  Awailabillty of Lands

A, OWNER shall furnizh the Site. OWNER ghall notify
CONTRACTOR of any encumbranres o restrictions not of
Eeneral application but specificelly related to nse of the Site
with which CONTRACTOR must comply in parforming (he
Work, OWNBR will obiair in atimely mapner and pay for
¢asements for permanent structures or pecmanent changes in
existing facilities. If CONTRACTOR and OWNER are
unable 10 apres on entilement 1o or oa the smovnt Of CXICn!,
if ay, of any adjustract in the Contract Price or Contract
Times, or both, as a resull of any delay in OWNEl}'s‘
furnishing ‘the Site, CONTRACTOR maj make a Claim
therefor as provided in paragraph 10,05,
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B. Uporn reasomable written request, OWNER shall
furnish CONTRACTOR. with a emrrent starement of record
legal title and Jepal description of the lands upon which the
Work §s [0 be performed and OWNER's interest therein as

necessary for giving notice of or filing & mechanic's or

coastruction lien against such Jands in accordance with
applicable Laws and Repulations,

C. CONTRACTOR shull provide for all additional Jands

and pecess thereto that may be required for vemporary
construction facilities or storage of materials and squipmant,

4.02  Subsurface and Physical Conditions
The Supplementary

A. Reports and Drawings:
Conditions identity:

1. those reports of explorations and tests of
subsurface copditions st or contipuous to I Site that
ENGINEER has used in preparing the Contrac? Docy-

.""-rl

ments; and

2. those drawings of physical conditlons in or
Telating o existing surface or subsurface structures gt or
contiguous to the Site (except Underground Facilitics) that
ENGINEER has used in preparing the Contract
Documents.

B. Lintited Reliance by CONTRACTOR on Technical
Daia Awthorited: CONTRACTOR may rely upon the
gentral acouracy of the “technical data™ contatoed in such
reports and drawings, but such reports and drawings are not
Contract Documents. Such “technical data® s jdentified in
the Supplementary Conditions, Except for such reHance on
such “tsechnical data,” CONTRACTOR may not zcly upon or
make any Clalm against OWNER, ENGINEER, or acy of
ENGINEER's Consultants with respect to:

1. the completeness of such reports and drawings
for CONTRACTOR's purposer, including, but not
limited 1o, any aspects of the means, methods,
techniques, sequences, and procedures ef construction o
be employed by CONTRACTOR, and safety precautions
and programs incident thereto: or

2, olher daa, interpretations, opinions, and
informaticn comained in such reports o shown or
indicated in such drawings; or

3. sy CONTRACTOR Imicrpretation of o
conclusion drawn from any “technical data® or any such
other datu, interpretations, oplalons, or information,

401 Differing Subsurface or Physical Conditions

A. Norice: If CONTRACTOR believes that any subsuy-
face or physicat condition at or COMigUONS Lo the Site that is
uncoversd or revesled eicher:

1. & of soch a natare as o establish that any
“technleal data™ on which CONTRACTOR s entitled 1o
rely ps provided in pamagraph {02 is mategfally
iraceurate; or .

Z. isnf:unhanamrea:torequireachangeinfhe

-’

Comtract Documents; of

3, differs materially from that shown or indicated in
the Contract Documents; or

4. iz of 20 wnusual nature, and differs materially
from conditions ordinarily encountered and genegatly
recognized as inherent in work of the charackr provided
for in the Contract Documents;

then CONTRACTOR shall, prompily after becoming awsre
thereof and before further distarbing the subsurface or
physical conditions cr performing any Work in connection
therewith {excep( in an emerpency as réquired by paragraph
6.16.A), notify OWNER and EMGINEER in wiiling about
such condition. CONTRACTOR sball not further distush
such coadition or perform any Work in copnection therewith -
(except as aforesaid) until receipt of written erder to do so.

E. ENGINEER's Review: Afier receipt of wrinen notles
as required by paragraph 4.03.A, ENGINEER will prompily
review the pertinent condition, determine the necessity of
OWNER's obtaining additional exploration or tests with
respect thereto, and advise QWNER i writing (with & topy
lo CONTRACTOR) of ENGINEER’s findingx and
conclosions, . .

C. Possible Price and Times Adjustments

1. The Comract Price or the Contract Times, or
both, will be equitably adjusted to the exent that the
existence of such differing subsurfsce or physical
condition causes an increase or decrease in
CONTRACTOR's cost of, or fime tequired for, perfor-
mance of the Work; subject, however, to the followlng:

2, such condition must meet any ©ne or mére of
the categories described in paragraph 4.03.A; wad

b. with respoct to Work that is patd for on 4
Unit Price Baeis, any sdjusiment in Contract Price
will be eubject to the provisions of paragraphs 9.08
and 05.03. .
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" 2. CONTRACTOR shall not be earded to any
edjustraent in the Contract Price or Contract Times if:

4. CONTRACTOR kmew of [ exisiencs of
such cenditions ar @e thne CONTRACTOR made )
fnal commitment 10 OWNER in respect of Contraet
PliuaandeactT'imsbﬂhuubmissinnnfaBid
or becoming bound under a negotiated contrect; or

'b. e existence of such condition could
reasonably have been distcovered or revealed as a
result af any examination, investigation, exploration,
lest, or study of thé Sits and comtiguous aress
required by the Bidding Requirements or Contract

. Dochments t0 be conducted by or for CON-
TRACTOR prior to CONTRACTOR 's making such
fina] commitment; pr

€. CONTRACTOR failed 1o give the written
nolice within the time and as required by paragraph
4.03.A, ' i

3. If OWNRER and CONTRACTOR: zre unable o
agrec on entitlement 10 of on the amounr or exient, il any,
of any adjustment in the Contract Price or Coatract
Times, or both, a Claim may be made (herefor as
provided In paragnph 10.05. However, OWNER,
ENGINEER, and ENGINEER's Consulnts shall pot be
lisbls to CONTRACTOR for any claims, cosis, Josses, or
damagcs{hnludiugbmmtﬁmimdmall&umdchugu

of engincers, architets, aorneys, and other professionals -

and all court or arbltration or other dispute resolution
costs) custained by CONTRACTOR on or in connsefion
with any other project or anticipated project,

404 Underground Facilities

Xisting Underground Facilities at or contiguous 1o the Site
35 based on information and data furnlthed 1o OWNER or
ENGINEER by the owness of such Underground Facilitles,
including OWNER, or by others. Unlest it is otherwise

expressly provided in the Supplementary Conditions:

{. OWNER and ENGINEER shall not be
Tesponsible for the accurscy or completeness of any such
information or data; and

2. the cost of all of tha foliowing will be included in
the Comtract Price, and CONTRACTOR shall have full

Tesponsibility for:

A, reviewing and checking all such Irformation
and data,

. b locating all Underground Facilities shown or
ihdicated in the Contract Documents,

¢ coordination of the Work with fhs owpers of
such Underground PRacllities, tneluding OWNER,
during copstruction, agd .

d. e safety and protection of all sach Under-
ground Facilities and Fepairing any damage thereto
fesulting from the Work,

B. Not Shown or Indicared

1. If sn Underground Facility is uncovered or
revealed 8t or contipuous 1o the Site which was ool shown
or indicated, or net shown or indicated With reasonable
sccuracy in the Cootract Pocuments, CONTRACTOR
shall, prompily after becoming aware thereof and before
furher disturbing condiions affected thereby or
performing any Work in conmection therewit {exeept in
in CICIZELKY as required by paragraph 6.16.4), identify
the ovmer of such Underground Facility and give writiea
notice to that owmer and v OWNER and BNGINEER,
ENGINEER will prompty review the Underground
Fn:ilityauddmmﬂnntheentnt, if any, to which a
change is required in the Comiract Docuzments to reflect.
fnd document the comsequences of the cxistence or
location of the und Facility. Duering such time,
CONTRACTOR ghall ke respensible for te safety and
profecticn of such Urdergronnd Faciliry,

2. If ENGINEER concludes ihat a change in the
Costract Documentt is required, a2 Work Change
Dircctive or 2 Change Order will be {ssued 10 reflect and
documen such consequenoss. An equitable adjustment
shallbemdeinﬂnﬂuntmlmceof&numm:s.or
both, to the exient shat they are atributable to the
existoncs or location of any Underground Facility that
was not shown or indicated or mt shown or indicated
with reasonable accuracy in'the Contract Documents and
that CONTRACTOR did ot know of and could not
reasonably have been expecied 10 b aware of or 1o have
anticlpated. 1f OWNER and CONTRACTOR are unable
toa;reeunuﬂiﬂmmnthmmﬂ.&mmtnramt. ir
any, of any swch sdjustment in Contract Price or Contract
Tines, OWNER or CONTRACTOR roay make & Claim

therefor as provided in paragraph 10.05.
.03 Reference Poines

A. OWNER :hall provide enginesring surveys 1o
establish reference poims for comsiruction which in
ENGINEER's Judgment are pecessary 1o enable CON-
TRACTOR 10 procesd with the Work, CONTRACTOR:
shali be responsible for faying out the Work, shall protect a4
prestrve the eilablished reference pointt and property
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mopumetts, and shall make no changes or refocations
withoul the prior wriften appraval of QWNER.
CONTRACTOR shalt report 1o ENGINEER whenever any
Teferene point of propeny mogumest is Iost or destroved or
requires relocation beganse of Becessary changes in grades or
Jocations, and shatl bhe responsible for the accuraic
Teplacement ot relocation of such refersnce poinis or
property monuments by professionally qualified Ppersonnet.

4.06  Hazardous Enviropunenial Conditicn ot Site

A. Reporis and Drawings: Refersnce is made to the
Supplementary Conditions for the ientification of thoss
reports 20d dravings redating 1o x Hazardos Environmental
Condition ideatified at the Site, if any, that have been niilized
by the ENGINEER in the preparation of the Coutract

B, Limited Rellance by CONTRACTOR on Technical
Dala Authorized; CONTRACTOR may rely upon the
genersl accuracy of the “sechnical data® Containeg. bn such

‘mpﬂmmdmmgs.humtrﬁpmisuddmwiﬁgimnm

Contract Docwments,  Such “lechnical data” is identified in
the Supplementary Conditions, Exeept for such raliance on
such “technical data,” CONTRACTOR may not rely upon or
make any Claim against OWNER, ENGINEER or any of
ENGINBER's Consultants with raspece 15;

L. the completeness of such Teporis and drawings
for CONTRACTOR's purposes, including, but not
Hmited 10, any aspects of the mecans, moethods,
techniques, sequences and procedures of construction to
be employed by CONTRACTOR and safety precavtions
and programs incident thereto; or

2. other dala, interpretations, ¢pinions  and
information contuined in such Tepors or shown or
Indicated in such drawings; or

3. any CONTRACTOR imterpreiation of or
conclusion drawn from any *technical dae® o7 any such
Other dats, interpretations, opinions or nformation,

C. CONTRACTOR shall mot be responsible for any
Hezardous Eavironmental Condition uncovered or revealed
at the Site whith was ot shown or indicated in Drawings or
Specifications or idemtified ip the Contract Documenis 10 be
within the scope of the Work, CONTRACTOR shall b
responstble for 2 Hazerdous Bnvironmeants] Condition created
With &ny materials brought 10 the Sjte by CONTRACTOR,
Subcontractors, Suppliers, or anyone elte for whom CON-
TRACTOR is respousible,

D. I CONTRACTOR encouners s Hezardous
Brvirenmental Condition or if CONTRACTOR o anyons for
whom CONTRACTOR is responsible croates a Hazardous

Environmental Condition, CONTRACTOR shall immyed;.
ately: {f} secure or otherwise isolate such condiion; () stop
all Work in coancetion with guch condition and in any area
affected thershy {except in an cmergency as required by
paragraph 6.16); and §ii) notify OWNER and ENGINEER
(and prompily confirm such potice ip wriling),
OWNER shall prouplly corsult with ENGINEER con

the necessity for OWNER 1o retaig & ualified expent to
evaluzte sech condition or take orrective actlor, if any.

E. CONTRACTOR shall net be required 10 resume
Work in cornestion with such condition or in any affectad
area until afier OWNER has obtaiged any required permits
related thereto and delivered 1o CONTRACTOR writien
notice: (i) specifying that such condilion and any affected
arez is or has been yendsred safe for the resumption of Work;
or (i} specifying any special conditions under which sock
Wotk may be resumed safely,  If OWNBR and
CONTRACTOR cannot BETEE as fo entitleman to or on the
AICEl of exten, if any, of any adjusiment izz.Contract Price
of Contract Times, or both, as a resultl of such Work Bop-
Page of such speci conditions wnder which Work 1 agreed
to be resumed by mmmmn-.e:mpmy may make a
Clnim therefor ss provided in paragraph 10105,

F. H  afler receipt of such writled  nofice
CONTRACTOR does not agree 1o resumne such Work based
on a reascnable belisf it is wnsafe, or dpes not agree {o
resumd such Work under such special conditions, then
OWNER may order the portion of the Work that js in the
area affccied by such condition to be delstsd frem the Work,
Il OWNER ind CONTRACTOR cannol agiee as (o
entitlement to or op the amount or extent, if any, of an
adjustment in Contract Price or Conirsct Times us & result of
deleting such portion of the Work, then eiter party may
make 3 Claim therefor as provided in patkgraph 10.05.
OWNER may have such deleizd portion, of the Work
performed by OWNER's own forces of others in eccordance
with Article 7,

G. To the fulkest extent pammitied bty Laws and
Regulations, OWNER shall indemnify and hold harmless
CONTRACTOR, Subeoniractors, ENGINEER,
ENGINEER's Consultants and ¢he officers, directors,
panners,  employees, agente, other consultars,  and
subcoatractors of each and any of them from and againee all
clabms, costs, Josses, and damage; (including buxt pot Limited
toall fees and charges of engineers, archjtects, attorneys, and
olher professionals and all court or arbitsation or other
dispute resolution cogta) arlsing oul of or relating 10 2
Hazardous Environmental Condition, provided that”such
Hazardous Environmental Condition: (i) was not shown or
indicated in the Prawings or Specifications or identified i
the Coatract Documents (o be included within the scope of
the Work, and (ji) was not created by CONTRACTOR of by
2nyons for whom CONTRACTOR |s responsible. Nothing
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In this paragraph 4.06.E shall obligate OCWNER 10 indemnify
any individual or entlty from and against the consequences of
that individual’s or entity's own negligence,

H. To the fullest emient permitted by Laws and
Regulations, CONTRACTOR shalj indemnlfy end hold
harmless OWNER, ENGINEER, BNGINEERs Consultants,
2nd the officers, direclors, pariers, tmployees, agenre, other
tonsuliants, and subcontraciors of eack aud any of them from
and against afl claims, costs, losses, and damages (ucluding
htnmlinﬁwdm:ﬂmm,charguufmginnn,
architects, amorneys, and other professionals and all cour or
arbitration or other dispile resotution cosis} acising out of or
relating w a Hazsrdous Environmental Conditon created by
CONTRACTOR or by anyone for whom CONTRACTOR i
responsible.  Nothing in this Paragraph 4.06.F shall obligate
CONTRACTOR to indemaify any individual or extity from
and against the consequances of that individual's or entity's
ewn neplipence, :

1. The provisioas of paragraphs 4,02, 4.0%-and 4.04

are oot inteoded to apply to & Hazardous Environmental
Conditfon uncovered or revealed at the Siie. -

ARTICLE 5 - BONDS AND INSURANCE

5.01  Perjormance, Payment, and Other Bonds

A. CONTRACTOR shail fumish performance and
paymemnmds,eachinmmumatku:malmtha
Cotitract Price a3 security for the faithfil performance and
Payment of all CONTRACTOR's obligations under the-
Contract Documents, These Bords shall remain in effect at
least uafil one year afier the dats when final paymen:
becomes due, except at provided otherwlss by Laws or
Regulations or by the Contrait Documents, CONTRACTOR
shall also fumish anchmhcrnmdsasa:emqutrdbymn
Contract Documaents,

B. All Bonds shalt bs in the form peescribed by the
Coatract Documents except as provided otherwise by Laws
o Regulations, and shall be executed by such suretles as are
named in the current list of “Companies Holding Certificates
of Awthority as Acceptable Suretics on Federa) Bonds and as
Acceplable Reinsuring Companies” as published in Circular
570 (amended) by the Financial Managemeat Service, Surety
Bond Brench, U.S. Departmest of the Tressury, Al Bopds
* signed by an agent must ba acoompanied by a centified copy
of such ageat’s authority to act.

C. M the surety on any Pond firnished by CON-
TRACTOR iz detlared bankrupt or becomes insolvent or fiy
right to do business is 1amminated in any state where any part
of the Project is Jocated or it coases 60 meet the requirements

of paragraph 5.01.B, CONTRACTOR shal within 20 dgys
substitute another Bood and surety, both of which

shall comply with the requirements of raragraphs 5.03 B and
5.02,

302 Licensed Suretiex end Irsurers

CONTRACTOR shall b2 obtaised from gurety o nsurance
companies hat aro duly: Heensed or awthorized in the
jmisdiutlmiuwiﬁchmel’mjmislﬁ:awdmismuhmds or
insurance policies for the limits and COYETARES b0 required.
Suchmnwandiusurmcmﬁmiuilull also meet such

503 Cenificates of Instrance
A. CONTRACTOR shall deliver to OWNER, with

Copies 1o each additional insured jdemtified in the Supple-
mentary Conditions, cenificaes of insurance {and other
cvidence of ingurance requasted by OWNER or any other
additlonal insured) which CONTRACTOR it roguired to
purchase and  maintatn. OWNER shall deliver to
CONTRACTOR, with copies to each Additonal insured
identified in the Supplementary Conditions, cenificates of
insurance (and other evidence of insurance requested by
CONTRACTOR or any other addifional insured) which
OWNER it required to porchase and maintain,

504 CDMRAC‘R?R 't Ligbility Insurance

A. CONTRACTOR sha!l purchase and maintain such
liebility and other insurance as is appropriste for the Work
being performed and as will provide protection from claims
setfoﬂﬂlbelowwhichmayariunutofurmﬂdl from
CONTRACTOR's performance of . the Wok and
CONTRACTOR's other obligations under the Contract
Decuments, whether it #5 10 be performed by
CONTRACTOR, any Subcontractor or Supplier, or by
anyuned!rucﬂyorindirecﬂyunp!mdbynnyurﬂwmio
perform any of the Work, or by anyone for whose acts any
of them may be Jlabla: '

1. clims undec workers* compensation, disabilcy
benefite, and other similar employee banefit acts;

2, claims for damages because of baodily igury,
occupational, sicknest or discase, or death of
CONTRACTOR's employess:

3. cleims for damages pecause of bodily Infory,
sickness or disease, or death of any person other than
CONTRACTOR's employees:
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4. claims for damages insured by reesonably
svallable pergonal injury liability coverage which are sus-
tamed: (1) by any person as a result of an ofiense directly
or indirecily releted 10 the employment of sich person by
CONTRACTOR, or {ii} by any other person for any
other reason:

5. claims for damages, other than to the Work
itself, becaisse of injury 1o or destruction of wngible
property wherever located, including loss of use resnlting
therefrom; and

6. claims for damages because of bodily injury or
death of any person or property damage rising ou of the
owrpership, maintenance or use of amy mator vehicle.

B. The policles of insurance so required by this

" parageaph 5,04 to be purchased and maintained shall-

1. with respect o insurance required by paragraphs
5M.A3 trovgh 5.04.A.6 imclusiye, inchele as
additional iosureds (subject to any customary exclusion in
respect of professional liability) OWNER, ENGINEER.,
ENGINEER's Consullants, and any other individazls or
entitics identifred in the Supplementary Conditicns, all of
whorn thall be listed as additional insureds, and include
coverage for the respective officers, direciors, partners,
cmployees, agents, and other comsultants  and
subcoguractors of exch and any of all such additional
insureds, and the Insurance afforded to these edditional
insureds shall provids primary coverage for all claims
covered therehy;

2. include at least the specific eaverages and be
written for not lass than the limits of lisbility provided in
the Sepplementary Conditions or required by Laws or
Regulations, whichever fs greater;

3. include completed operations insurance:

4. inchede contrachzal Bability insurance covering
CONTRACTOR’s indemnity obligations vndex para-
£raphs 6,07, £.11, and 6,20,

5. Contain & provision or endorsement that the
caverags afforded will not be canceled, matecially
¢hanged or renewal refused until at keast thinty days prior
wrillen noticc has been given 10 OWNER and
CONTRACTOR and to each other additional insured
identified in the Supplementary Conditions to whom a
certilicate of lnsurance has been issued {and the
cenificates of fnsurance farnighed by the CONTRACTOR
pussuant 10 paragreph 5.03 will so provide);

6. remain dn effece at least until finak payment and
gl zll times thereafier when CONTRACTOR may be

correcting, removing, or replacing defeclive Work i
arcordance witk paragraph 13.07: and

1. with respect to completed operations insurance
and any insurance eoverage wiitttn oo a olzims-mad
basis, remain in effect for at least two years afier fina
payment {and CONTRACTOR shall finish OWMNER an
each other additional insured idendified in the Supple
memary Conditions, t¢ whom s certificate of insuranc
has been issued, evidence salisfactory to OWNER an
any such addittional insured of copinnation of el
insurance at final piyment and one year thereafier).

503 OWNER's Lickility Insaronce

A, In addition o the insurance required Lo be provide:
by CONTRACTOR under parggraph 504, OWNER, a
OWNER's opticn, may purchase and malsaln at O'WNER"
expense OWNER's own Jisbilicy insurance ss will proec
OWNER against claims which may arke from operation
uader the Contract Docwments.

5,06 Property Insurance

A. Unil¢ss otherwise provided in the Supplemenur
Conditions, OWNER zhall purchaze and maintain propert:
insurance upon the Work s the Site in the amount of the ful
replacement cost thereofl (subject te such deductible amoant
#s way be provided in the Supplemennry Condidons o
required by Laws and Regulations).  This insurance shalls

1. include the interests of OWNER, CONTRAC
TOR, Subcontractors, ENGINEER, ENGINEBR'
Consultans, and any other individuals or entitics 1denti
fied in the Supplementary Cooditions, and the officers
directors, pariners, ewployees, agents, and othe
consultants and subcontractors of each and any of thetn
each of whorn §i deemed to have an insurdble inferes: sy
shail be tisied as ap additional insured; '

2. be writter on 2 Builder's Risk “all-risk™ or opei
peril or special causes of loss policy form that shall a
least include insurance for physic.al loss or damage to th
Work, temporary buildings, false work, and matedals amw
equiptaent in ransit, and shal! insure against at keast thy
iollowing perils or causes of los:: hre, lightming
extended coverage, theft, vandalism and maliciou
mischicl, ecarthquake, collzpse, debris mmoval
demolition occasioned by enforcement of Laws am
Regolations, water damage, and such other prils o
causss of loss as may be specifically required by th
Supplementary Conditions;

. 3. include eoxpenses incurred m thaJ repait o
replacement of any insured property (iscluding bul na
lirited to fees end charges of enginsers and scchitetis);
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4. cover materials and squipmeny stored at the Site
or af another location that was agreed 10 in writing by
OWNER prior 10 being incorporated in the Work,
provided thal such materials agd eqtipment have beep
imﬂudedinauﬁpp]icaﬂonforh}'mwmmmmded by

3. dlow for partial willization of the Work by

6. include testing ang Harnup; and
7. be maintained in effect unt) fial paymen! is

made unkess otherwise agreed 1o in writing by OWNER,

CONTRACTOR, and ENGINBER with 30 days written
micetoeachdhu&dditimmlinsumdlomm a certifis
cale of insurance has been jsued.

be- required by the Supplementary Conditions oz daws and
Regulations which will include (he interests of OWNER,
CONTRACTOR, Subcontsaciors, ENGINEER,
ENGINBER's Copsultants, and any oihér individvals or
enttics identified in the Supplemencary Conditions, each of
whom is decmed 10 have 21 ingurab]e interest and shali be
listed a3 an insured or sMditional insured,

€. All the policies of fnsurance {and 1be centificates or

whot a certificate of insurance has been fssued and witl
Mwﬂmmimhm with paragraph 5,07,

D. OWNER shall ot be respousible for purchasing and
mﬂmmmyprnpemimmmcwﬁedinthls
paragraph 5.06 to protect the interests pf CONTRACTOR,
Subcontractors, or others in the Work 10 the cxtent of any
deductible amounts that are ideniitied n the Supple
Condilions, ‘The risk of Joss within such identified deducrible
Amounl will be borna by CONTRACTOR, Subconiractors,
or others suffering any suck Joss, and if any of them wishes
Propriy insurance coverage within the Jimits of such
amounts, eachmypumhucmdmahtahilﬂths

E. If CONTRACTOR requests dn writing that other
special Insurence be included in (he insurance
policies provided under paragraph 5.06, OWNER shall, If
possible, include such insurance, and the coet thereof wili be
charged to CONTRACTOR by approprixte Change Order or
Weiken Amendment. Prior 10 commencement of the Work

at the Site, OWNER shall in writing advise CONTRACTOR
whetber or oot suth other insurance has been Procured by
OWNER,

5.07  Waiver of Righis

ﬂfﬂchandmnﬂhem}hsmhpnﬂcies
mﬂﬁﬂprwid:pthmymragufonuhsmm

cauwdbylhe,parilluruuauurlon covered thereby. All
:mhpnliciushallwnulnpmvislanmtothuﬂfutmmm

ofﬂmabuwwnivm&hallenmdmiheﬁ@uthat any party
making such waiver may have (o the proceeds of insurance
held by OWNER a5 trustes or otherwise. payable under any
policy o issued, -

B.  OWNER waives all rights against CONTRACTOR,
Subcontraciors, BNGINERR, ENGINEER's Consultants, and

Partners, employees, agents, and other
consaltants and subcontractors of each and any of them for:

1. loss dus to butiness interruption, koss of use, or
Other loss extending beyond direct physical
loss or damage to OWNER's Property or the Work
caused by, arising ow of, o resulting from fire or other
peril wh:l.huormtm‘lutdby OWNER; and

2. oss or damage le the completed Project or pari
thereof caused by, arising out of, or resulring from fire o
ofber dnsured peril or cause of losy covered by any
propeny infurance maintained on ihe completed Project

" or pant thereol by OWNER doring panial urilization
Pursuant to paragreph 14,05, after Substsntisl Completion
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pursuant Yo paragraph 14.04, or afier final paymect
pursuant-10 paragraph 14.07,

C. Axy insurance policy maintained by OWNER cover-
ing any Joss, damape or consequential loss referred 1o in
parsgraph 5.07.8 shall conlain provisions 1 the effect that in
the event of payment of any such logs, damage, or
consequential loss, the insurers will have no righls of
recovery  against. CONTRACTOR,  Subcontractors,
ENGINEER, or ENGINEER’: Consultants and the officers,
directors, parmers, emplovess, agents, and ether copsuléants
and subcontraciors of each acd any of tham.

5.08 Recelpt and Applicotion of Insurence Proceeds

A. Any insured loss wnder the policies of insurance
required by paragraph 5,06 will be adjusted with OWNER
and made payable to OWNER as fiduciary for the insureds,
as thelr interests may appear, subject 1o the requirkments of

zny applcable mortgape clanss and of paragraph 5.08.B.

OWNER shall deposit in 4 separate acoount any mvney so
seceived and shall distribute it in accordance with such agres-
ment a5 the parties in loterest may reach. If no other special
agreoment is reached, the damaged Work shall be repaired of
repliced, the moneys so received applisd ob accolmt thereof,
and the Work and the cost lhercof covered by an appropriate
Change Order or Written Amendmen, :

B. OWNER as fiduciary shall have power to adjust and
settle any Joss with the lnsusers ualess one of the parties in
interest shatl object in writlog within 15 days after the
oceurrence of 1055 lo OWNER's exercise of this power, If
such objection be mads, OWNER a3 fiduclary shall make
settlement with the Insucers in nocordance with sueh
zgreemend as the parties in inlerest may reach. If no such
agretmenl anong the partes in imerest is reached, OWNER.
as fiduciary shall adjust and settle the loss wilh tbe insurers
and, if required in wriling by any party in interest, OWNER
as fiduciary shall give bond for e proper performance of
tuch duties,

3.09  Accepiance of Bonds ond Insurance; Option o
Repiace

A. If either OWNER or CONTRACTOR bhas any
objection 1o the coverage afforded by or othtr provisions of
the Bonds or Insurance required to be purchased and
maintzined by (he other party in aceordance with Article S on
the basls of pon-vonformance with the Comract Docoments,
the objectlng party ehall so notify the other party in writing
within 10 days afier receipt of the cenificaws {or other
evidence requested) required by paragraph 2,05.C. OWNER

and CONTRACTOR shall each provide (o the other such

additional informatior: in sespect of insurance provided as the
other may reasonably request. If either party does not
purchase or maintain all of the Bonds and insurance required

of such party by the Coatract Documents, sich party shall
nolify the other party in writing of such failure o purchass
prior to the start of the Work, or of such failure 10 maintain
prior to any change o the required coverage, Withoue
prejudice 10 agy other right or remedy, (he other party may
eleet 1o obiain equivalent Bonds or insurance (o protect guch
other party's intercsis at the expense of the party who was
required 1o provide such coverage, and a Change Order sball
be issued to adjust the Contract Price secordingly.

810  Partial Utilizaiton, Acknowiedgment of Property
Insurer

A. If OWNER finds it pecassary tp Oconpy or use a
pordon or porticus of the Work prior to Substantial
Compiction of all the Work as provided in paragraph 14.05,
o such 1se of eccupancy shall commencs before the insurers
providing the property insurance ptursusnt to parazraph 5.06
have acknowiedged notice thoreof and in writing effected any
changes in coverage pscessitated thereby., The inswrers
providing the property insurance shall consent by endorse-
ment on the policy or policies, but the propesty insurance

-Mmbmhdwpemﬂmdmlmmmlﬂmy

such partial use or oecupancy.

ARTICLE 6 - CONTRACTOR'S RESPONSIBILITIES

6.01 Supervision and Superintendence

A. CONTRACTOR shali supervise, inspect, and direct
the Work competently and efficiently, devoting such atteation
theseio and applying such skills and expertise as may be
necestary to perform the Work in sccordance with the
Contract Documenls. CONTRACTOR shall be solely
rosponsible for the means, methods, fechniques, sequences,
and procedures of construction, but CONTRACTOR shall -
ool be responsitle for the npgligeace of OWNER or
ENGINEER in the design or specification of a specific
means, method, technique, sequence, or procedure of
construction which is shown or indicaed in and expressly
required by the Contract Docyments, CONTRACTOR. shall
be respomsible o ses that the compieied Work complies
accuritely with the Contract Documents,

B. At all times during the progress of the Work,
CONTRACTOR shall aesign a competeat resident superin-
tzndent thereto who shall not be replaced withoo! writien
rotee to OWNER and ENGINEBR except under
extmordioary circumstances. The supsrintendent witl be
CONTRACTOR's representative at the Site and shall have
auwhority 1o a¢1 oo behall of CONTRACTOR. All
comounications given 1o oF received from the superiniendent
shall be binding oo CONTRACTOR.
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6.02  Lebor; Working Hours

A. CONTRACTOR shall Provide cowmpetent, suitabiy
qualificd personnel tw survey, lay ow, and construct the
Work 85 fequired by the Contraci Documents, CON-
TRACTOR sha] at all times maintain good discipline and
order at the Site, ;

B. Except as otherwise sequired for the safety or
protection of persons or the Work or propeaty at the Site or
adjacent therato, and except as otherwiss staed In the
Contract Docements, ol Work at the Site shall be psrformed
during regular working hours, and CONTRACTOR will ot
permit oveitime work or the performance of Work oa
Samrday, Sunday, or any legal holiday withowt OWNER's
written consent (which Wil 2ot be: unreasonably witkheld)
alvea afier prior written notice 10 ENGINEERR,

6.03  Services, Materials, and Equipment

A. Usless olherwise specified in te Gendtal Re-
quirements, CONTRACTOR shal] provide and aszame full
responsibility for all services, materials, cguipment, labos,
Lransportation, construction equipment and machinery, wols,
appliances, fuel, power, light, beat, telephons, water,
sanitary facilities, teraporary faciities, and all other freilities
and incldentals necessary for the performance, tesing,
start-up, and completion of the Work.

B. All materiels aod cquipment incotporated into the
Work shell be as specified or, if not spacified, shall be of
E0od quality and new, except s othersise provided in the
Contract Documents, Al warranties and puarantess
specifically called for by the Specifications shall expressly
run to the benefit of OWNER. K required by ENGINEER,
CONTRACTOR thall fumish saticfactory  evidemca
{including reports of required tesis) as to the source, kind,
and quality of materinds and equipment. All materials zng
equipment shall be stored, applied, instalied, connacted,
erected, profecied, used, cleased, and conditioned ip

“accordance with instructions of the applicable Supplier,
except as otherwis may be provided Ig the Contragt Dogy.
menls,

6.04  Progress Schedule

A, CONTRACTOR shall adhere 10 the progress schedule
esiablsbed in accordance with paragraph 2.07 s it may be
adjusted from Lime to time as provided below,

1. CONTRACTOR shali submit to ENGINEER for
acceptance (lo the extent indicaled in paragreph 2.07
proposed adjustments jn the progress schedole that will
nol result inchanging the Contract Times {or Milestones),
Such adjusiments will conform gencrally wo the progress
schedule then in effect and additionally will commply with

any provisioos of the Genera] Reqire me s applicable
thereto,

Change Ordes or Written Anendmen in accomdance with
Article 12,

6.05  Substinetes and *Or-Equeals®

A. Whenever an jlem of msterial of cquipment js
specified or desceibed in the Contracy Documents by using
the name of a proprietary it or the name of & particular
Supplicy, the specificarlon or description f¢ intended to
establish the type, function, sppearance, a0d quality raquired.
Unlmﬂmswdﬁclﬁmordﬁcﬁpﬂoummm o iz followed
by wards reading that no like, equivalent, or “or-equal” item
©r Do substitution is permined, other jtems of material of
equipment or material or equipment of cther Suppliers may
be submitted 1o ENGINEER for review under the eircurm-
slances deseribed below,

. “Gr-Egqual™ ltems: If in ENGINEER’s sola
discreton an iem of material or ¢quipment proposed by
CONTRACTOR is functionally equal 1o thal named and
sufficiently simitar 5o that no change in related Work.will
be required, it may be considered by ENGINEER s an
“or-equal” ilem, in which case review and approval of
the proposad item may, in ENGINEER's sole discretion,
be accomplished without compliance with some or 21 of
the requitements for approval of proposed substitute
items. For the purposes of this paregraph 6.05.A.1, a
proposed ilem of material oc equipment will be
cossidered functionally aqual jo an item eo nazmed it

% In the exerciee of reasopable judgment’
ENGINEBER determines thar: (i) it is at Jeast equal in
quality, ducability, appenance, streagth, and design
charactecisiies; (1) it will rcliably perform at least
equally well the function jmposed by the design
concept of e completed Project as a functioning
whole, and:

b. CONTRACTOR ceniifies that: (i) thers iz no
increase in cost 10 e OWNER; and (i) it will
conferm substantally, even with deviations, fo the
deailed requirements of the lem mamed in the
Contract Documeznty,

2. Substitute Hems
a, Ifin ENGINEER's sole discretion &0 item of

matesial or equipment paoposed by CONTRACTOR
does not qualify as an “or-squal” item umder
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paragraph 6.05.A.1, i will be considered 2 proposed
substiiute jrem.

b. CONTRACTOR shall submit sufiicient

information as provided below 10 allow ENGINEER, .

1o detesmine that the item of material or equipment
proposed is esseqtially equivalent 1o that named and
an accepiable substitute thersfor, Requests for
review of proposed substinee items of materia) or
equipment will not be accepted by ENGINEER from
anyone ofher than CONTRACTOR. -

c. The procedure for review by ENGINEER
will be as cat forth in parsgraph 6.05.A.2.d, a5
supplemznted in the General Requirements and as
ENGINEER may decide is appropriate vnder the
circumstances.

d. CONTRACTOR shall fitst make written
applieation to ENGINEER for Tevisw of a proposed
substiute diem of materld or “Lquipment that
CONTRACTOR seeks 1o furnish or use, The
application shall eenify that the proposéd gubstitule
item will perform sdequately the fumctions and
achieve the results called for by the peperal design,
be similar in substance to that specified, 2od be sujted
10 the same use as that specified. The application
will state the extent, if any, to whick the usze of he
fem  will  prejudice
achievement of Substansial
Completion o time, wheter or ot use of tha
propozed substitute ligm in the Work will feguire a
change in any of the Contract Docvments {or in the
provisions of any other direct contract with OWNER
for work om the Project) to adapt the design to the
proposed substitte ftem  and whether or not
incorporation of use of the proposed substitue jtem
in connection with the Work it subject 1o payment of
any license fes o royalty. All variations of the pro-
posed substitute ltzm from that specified will be
identified in the application, and avallsble
enpineering, eales, maintenance, repair, and
replecement seivices will be indicsied,  The
application will also conlaln an jtemized estimage of
all costs or eredits that will result directly or indi-
rectly from use of such substitute fiem, fncluding
costs of redesign and claims of other comtractors
affected by any resulting change, all of which will be
mlduﬁdbyENGINEERinevnluaﬁu,gm&pmpuud
substitate jtem., ENGINBER may require CON-
TRACTOR 10 furnish additional data abpui the pro-
posed substitute fiem.

B. Substitite Constryucrion Methods or Procedures: If a
specific means, method, technique, sequence, or procedurs
of construction is shown or indicated in and expressly

- delermine that the subs

Tequired by the Contract Documeats, CONTRACTOR m
furnish or wilize 2 subsstrme meals, metkod, 1echniql
sequence, of procedure of copstraction approved by ENC
NEER. CONTRACTOR shal submit sufficlent informar
to allow ENGINEER, in ENGINBER's ol discretion,

ttute proposed is equivalent 1o &
txpressly celled for by the Contract Documents. The proc
dure for review by ENGINBER will be similar 0 b
Pprovided in subparagraph 6.05.4,.2.

C. Engineer's Evaluation: ENGINEER will be allowe
& reasonable time wighin which to evatuate ¢ach proposal «
tubmitta? made pursmant to paragraphs 6,05.A and 6.05.1
ENGINEER wilf be the sole Judge of acceptability. N
“or-equal” or subgtitute wili be ordered, instatted or ytilize
unti! ENGINEER's review is romplete, which will b
evidenced by sither a Chanpe Order for a substitute of 2

D. Special Guaraniee: OWNER may require CON
TRACTOR 1o furnish at CONTRACTOR s expense a specia
ptrfﬂrm_amegumntceorotheriurﬂfwilh fespect to an

E. ENGINEER’s Cost Retmbursement: ENQIMNEER wil
tecord dme required by ENGINEER and ENGINEER's
Cousultars in evaluating substitute proposed or submitied by
CONTRACTOR pursuant 16 parsgraphs 6.05. A 2 and 6.05.B
ad in raking changes in the Contrect Documents (%r in the
Provisions of any ether direct contract with OWNER fox
Wwork on the Project) occasioned thereby. Whether or not
ENGINEER approves a substitute item 5o propotcd or
submitted by CONTRACTOR, CONTRACTOR shall
teimburse OWNER for (e charges of ENGINEER and
ENGINEER s Consultamts for evahmting each such proposed
substitute. -

F. CONTRACTOR's Expense: CONTRACTOR shall
provide all dala in support of any proposed subsiiiute or
“or-equal” st CONTRACTOR'S expense.

6.05 Concerning Subcontmctors, Suppliers, and Others

A. CONTRACTOR shall not employ Ay Subcontracior,
Supplier, of other individuzl or entity (including these
accepiable 10 OWNER at indicated in paragraph 6.06.3),
whetber initially or as a replacement, against whom OWNER
may have reasonable objsetion. CONTRACTOR shall not be
required 1o employ any Subcontractor, Supplier, or other
individual or entity 10 Furnish or perform any of *ﬂm. Work
egainst whom CONTRACTOR has reasonable objection,

B. If the Supplementary Conditions tequire the ideniity
of certain Subcentractars, Suppliers, or other individuals or_
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by OWNER by a speﬂﬁcddatepfhrtolheliﬂ‘uctivc Dae of
the Agreement, and if QCONTRACTOR has submiticd a lis
&ervof in accordance with the Supplementary Conditicns,
OWNER's aoceptance {either B writing or by faifing 1o make
writien objection thereio by the dats Indicated for acocptance
Of objection in the Bidding Dosuments or (he Contract
Documents) of any such Subcontractor, Supplier, or other
inﬂiﬁduntorenﬁwmidﬂnﬁmdmaybemvcmmﬂu basis
Of reasozable objection aficr dus fovestigaiion. CON-
TRACTOR sball submit an accepiable replacement for the
. TeReied Subcontractor, Supplier, o other indivigyal or

entily, and the Contract Prica will be adjusted by the diffar.

ence in the ¢og oceasioned by such replacement, end an

) Order will B¢ bsued or Writien
Aswendment sipned, No acceptancs by OWNER of any such
. Subconfractor, Supplics, or other individual or eatty,
whether initlally or ag g feplacemen, shall constituse 3
waiver of any right of OWNER or ENGINEER 1o rejece
defective Work.

obligation on the part of OWNER or ENGINEER 1o pa;g
MMluthapaymmofmymneyuduc any such Subcop.
tracter, Suppler, ornﬂ:erlndividualmcmll}'cmq:t as may
olberwise be sequired by Laws and Regulstions.

D. CONTRACTOR shaji be solely respongible for
scheduling and coordinating the Work of Subcontractors,
Supplices, and oer individuals or eatliies performing or

E. CONTRACTOR shall require aj Subcontraciors,
Suppliers, and such ather individuals or entifjes performing
of furishing ary of the Work 1o communicate with ENGI-
NEER through CONTRACTOR,

F. The divisions and sections of the Specifications and
the identificalions of any Drawings shall not control
CONTRACTOR in dividi the Work among Sabeontractors
o7 Suppliers or delineating the Work 1o be performed by any
specific yade,

O. All Work performed for CONTRACTOR by a

Subtomractar or Supplier will be pursuang o BN Bppropriate
agreement between CONTRACTOR and the Subcentrzator

or Supplier which specifically binds (e Subcontractor or
Supplier o the applicable ‘s ad conditians of (e

1 be signad by any Subcosiractor or Supplier, CONTRAC-
TOR will obtain the same,

6.07  Patent Fees and Royalies

A, CONTRACTOR shall ray all leenss fees ang
rovalties and agume a2 €08t incident fo the use in ke

608 Fermi

A. Unless otherwise provided in the Supplementasy .
Conditions, CONTRACTOR shall obtain nd pay for all
Cousiruction peemits and dicenses, OWNER shal assist
CONTRACTOR, when necessary, in obtatning such permils
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acd Jicenses, CONTRACTOR shal! pay all governmental
charges end inspection fees necessacy for the prosecution of
the Work which are appticable at the fie of opening of Bids,
or, if tre are po Bids, on the Bfective Datz of (he
Agreement. CONTRACTOR shinll pay a1 eharges of utility
owners for connections to the Work, and OWNER shall pay
2ll charges of such utility owners Jor capital costs yelated
thereto, such &5 plact investnem fees.

6.09 Laws and Regulations

A. CONTRACTOK shall give all notices and comply
with all l.amandkcguluhmapplicahle to the performance
of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither OWNER por
ENGINEER chall be tesponsible for monhoring
CONTRACTOR's compliance with any Laws or Regulations.

B. If CONTRACTOR performs any Work $mowing or
baving reeson to know thal it is contrary w Lawr or
Repulations, CONTRACTOR shall bear gl claims, costs,
losses, and damages {including bt not limited to all fees and
charges of enginters, architects, atiormeys, and other
professianals and all coun or arbliration or ofher dispute
resolulion costs) arising out of or relating w such Work;
however, it shall mot be CONTRACTOR': primary
responsibility to make certain thay the Specifications and
Dmwings ars in accordance with Laws and Regulations, bt
this shall not relieve CONTRACTOR of CONTRACTOR's

obiigations under parapragh 3.03,

C. Changes in Laws or Regulations not known at the
\ime of opening of Bids (or, oo the Efiective Date of the
Agreemaeat if there were 00 Bids) having an effect on the cost
or time of performmance of the Work may be the subject of az
adjusument jn Condract Price or Contract Timee. [f OWNER
and CONTRACTOR are unable to agres on entitement to or
on the smount or ¢atent, if any, of any such edjuscuen, a
Claim may be made therefor as provided in paragraph 10.05,

6.10 Taxes

A. CONTRACTOR shall pay all sales, consumer, use,
and other simifar taxes required 10 be paid by CONTRAC-
TOR in accordance with the Laws and Regulationt of the
place of the Project which are appliceble during the
performance of ihe Work,

6.11  Use of Site and Other Areas

A. Limitation on Use of Sire and Other Areas

1. CONTRACTOR shall confine construction
equipment, the storege of maledals and equipment, and
the eperations of workers to the Site and other aress
permitied by Laws and Repulations, and shall nut

unre¢asenably eocumber the Site and ether irea wit
consirudtion equipment or other materials or equipmeat
CONTRACTOR shal! esseme fudl responsibility for an;
damage te any such land or area, or 1o the owper o
occupant thoreof, or of any adjacent jand or apea
resufting from the performance of the Wo:k,

2. Should sny claim be mads by any such owner o
vecupant becawse of the performance of the Work
CONTRACTOR shall prompily settle with such othe
paity by pegotiation of otherwise resolve the claim by
acbitration or other dispuie resolution procesding ot a
law. .

3. To the fullest extent permitted by Laws iné
Regulations, CONTRACTOR thall indernnify and holé
harmless OWNER, ENGINEER, ENGINEER'
Consultand, and the officers, directors, pantners,
employees, agents, and other consultants of each and sny
of them from and against all claims, costs, losses, and
damages (including b not Timited to all fecs and charges
of eagineers, architects, attorneys, and other profeszinmis
amd all count or arbitretion or other dispute resow::..
¢ogts) arising cut of or relating to any claim or action,
kegal or equitable, brovght by any such owner or octupan
aguinst OWNER, ENGINEER, or any other party
indemunified hereunder to the extent cansed by or based
upon CONTRACTOR's performmance of the Work.

B. Remaval of Debris During Performance of ihe Work:
During (he progross of the Work CONTRACTOR shall keep
the Site and other areas free from sccvmulations of waste
materials, rubbish, and other debris. Removal and disposal
of such waste materials, rubbish, and other debris shall con-
fotma 1o applicabls Laws and Regulations.

C. Claning: Pror tw Substantizl Completion of the
Work CONTRACTOR shall clean the Site and maks it ready
for wilization by OWNER, At the completion of the Wok
CONTRACTOR shall -remove from the Site el o
appliances, consiruction equipment and machinery, asc
surplus materials and shall resiors to original conditien all
property nol designated for sheration by the Comtrace
Documents. :

D. Loading Struciures: CONTRACTOR shal not loxd
ROr petmit any pant of any structure to be loaded in Ay
manner that will endanger the structare, nor shell
CONTRACTOR subject any part of the Work or adjacent
PIopety 10 stresses or pressures that will endanger 11,

6.12  Record Documents
A. CONTRACTOR shall mainizin in a safe place at the

Sits one record copy of all Drawings, Specillcations,
Addenda, Writien Amendments, Change Orders, Work
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Change Directives, Fiald Orders, and wrinen inierpretations
&nd clarifications in good order and mnpotatod i show
changes made during eonstruction. Thése record dotuments
logether with all approved Samples and a counterpart of all
approved Shop Dravings will be available te ENGINEER for
reference.  Upon completion of the Work, these record
documents, Samples, and Shop Drawinps will be delivered 1o
ENGINEBR for OWNER,

6,13  Safefy and Prorection

A. CONTRACTOR shall be solely responsible for
inhiating, maintalning aed supervising afl safety precautions
a1d prograncs in connection with the 'Work. CONTRACTOR
shall take alt necessary precautions for the safety of, and
thall provide the cecessary proteciion to Prevent damage,
injury or loss io:

. L all persons on the Site or who may be affected
by the Work; .

2. all the Work and materials and equif;:;mt to be
incorporated therein, whether in storage-on o off the
Sire: and

3. other property at the Site or adjacent thereto,
including trees, shrubs, lawns, walks, pavements,
roadways, structures, wtilities, and Underground Facilities

Dot designated for removal, relocation, or replacement in
the course of constructian.

B. CONTRACTOR shall comply with all applicable
Laws and Regulations relating 1o the safety of persons or
POpeRty, of tir the prolection of persons or propeny from
damage, injury, or loss; and shall erect and maintain all
necessary  safeguards for such safely and proteciion.
CONTRACTOR shall notify owners of adjaceat property and
of Underground Facilities and other wiility owners when
mmwmwmmmm.mmmm
with them in the protection, removal, relocaiion, and
replacement of their property, All damage, lojury, or loss to
any property referred 10 in paragraph 6.13.4.2 or 6.13.A.3
caused, directly or indirectly, in whale or in part, by CON-
TRACTOR, any Subcontractor, Supplier, or any other
individual or enthy directly or indirectly employed by any of
them 1o perform any of the Work, or Rnyont for whose acts
any of them may bec lable, shall be remedied by
CONTRACTOR (except dumage or boss atiributable to the
fault of Drawings or Spscificatioms or o (e is or
vaussions of OWNER or ENGINEER or ENGINEER's Con-
sultant, or anyons employed by any of them, or anyone for
whose acts any of them may be liable, and 1ot attributable,
directy or indirectly, fn whele or in part, 10 the favll or
. negligenee of CONTRACTOR or any Subcontractor,

Supplier, or other Individual or entity direetly or indirecily
cmployed by any of them). CONTRACTOR's dulies and

- Generil Requiremsnts,

resporsibilities for safety and for protaction of the Work shall
continue until such time s ali the Wark i completed and
ENGINEER. bas #ssued a sotice to QWNBR' gpd
CONTRACTOR in accordance with paragraph 14.0¢7,B that
the Wock is accopable (except 5 otherwise expressly
provided in connection with Substamtia) Compistion).

6.14  Sufeiy Representasive

A, CONTRACTOR. ghall desipnate a qualified and
cxperienced safety representative at tha Sits whose duties and
responsibilitics shall be the prevention of accidents aod the
mainaining and supervising of ally precandons asd
programs,

6.15  Huard Commumication FPrograms

A. CONTRACTOR shall be resporsible for coordinating
any exchange of material safety dats sheels or other hazard
commtmication information required 1o be mads available iy
or exchanged between or among employers at the Site in
accotdance with Laws or Regulaiions.

6.16  Emergencies

A. Inemergencies affecting the safety or protection of
pemmorlheWorkurpmp&nyaltthiunradjmm
thereio, CONTRACTOR is obligated to aci ko preven
Gureatenod damage, injury, or loss. CONTRACTOR shall
give ENGINEER prowapt wriitea notice if CONTRACTOR
believer that any slgnificant changes in the Work or
vartations from the Contract Documents have been cagsed
thereby or are required as a result thersof, [If ENGINEBR
celermines that & change in the Contract Documents is
required because of the action taken by CONTRACTOR in
Tesponse 1o fuch an emergency, a Work Change Dirsctive of
Change Order will be issued, '

6.17  Shap Drawings and Somples

A. CONTRACTOR shell sbmit Shop Drawings 1o
ENGINEER for review and approval in sccordance with the
acceptsble schiedule of Shop Drawings and Semple
subminals, Al submittals will be identified as BENGINEBR
1y require and in the number of copies specifled in dhe
The data shown oo the Shop
Drawings will be complate with respect 10 quantiies, dimen-
sions, spetified performance and design crderia, materials,
and similar data to show ENGINEER (ho services, materials,
and equipment CONTRACTOR proposes to provide and ko
earble ENGINEER 1o review the information for the limited
pucposea requized by paragraph 6.17.E.

B. CONTRACTOR shall slso submit Smpl_es to
ENGINEER for review and approval in accordance with the
acceptable ‘scheduls of Shop Drawings and Sample
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submintals. Each Sample will be identified clearly 23 1o
material, Supplier, pertinent daws such as catalog numbers,
and ths us¢ for which intended an¢ otherwise as ENGINEER
may require to enable ENGINEER to review the submitiel
for the limited purposes required by paragraph €,17.K. The
tumbere of each Sample to be submitted will be as specified
in the Specifications.

C. Where 2 Shop Drawing or Sample is required by the
Contract Documents or the schedule of Skop Drawings and
Sample submittals acceptable to ENGINEER s required by
paragraph 2.0?, any related Work performed prior to
ENGINBER's review and approval of the pertinen submittal
will be at the sole expense and respomsibility - of
CONTRACTOR.

D. Submittal Procedures

1. Before sulsnitting each Shop Drawing or Semple,
CONTRACTOR. thall hive delermined and verified:

4. all field measurements, fuaptties, dimen-
gions, specified performance criteria, ibstallation
requirements, materizls, caialog numbers, and
similar information with respect thereto;

b all materials with respect to intended use,
{sbrication, sbipping, handllng, storage, assembly,
and installation pertaining t¢ the performance of the
Work;

c. all information relative 10 means, methods,
techalques, sequences, and procedures of construc-
tion and safety precawions and programs incident
thereto; and

d. CONTRACTOR shall also bave reviewed
and coprdinated each Shep Drawing or Sample with
other Shop Drawings and Samples and with the
requirements of the Work and the Contract Docu-
mens.

2. Each submittal shall bear a slamp or specific
wrinen indication that CONTRACTOR has satishied
CONTRACTOR's obligations under the Contract
Documents with respect o CONTRACTOR s review and
approval of Lthal submilal,

3. A the time of each zubmittal, CONTRACTOR
shall give ENGINEER specific written notice of such
veristions, if any, that the Shop Drawing or Sample
submitted may have from the requirements of the
Contract Documents, such nolice 1o be In & written com-
municatlon separate from the submittal; and, in addition,
shall cause a specific notation to be mades on sach Shop

Drawing acd Sample submitted to ENGINEER for review
and approval of each such vardaton,

E. ENGINEER's Review

1. ENGINEER will timely review and approve
Shop Drawings and Samples in accordance with the
schedale of Shop Drawings and Sample submirtals
scceptable 10 ENGINEER. ENGINEER's review and
approval will be oaly to determine if the hisras covered by
the subsmintals will, after installation or incorporatlon in
the Werk, conform to the information piver in thé
Comtract Documents and be compatible with the design
concep! of the compicted Project as a fimctioning whole
as indicated by the Contract Docoments,

2. ENGINEER's review and approval will not
extend ¢o means, mothods, techniques, sequences, or
proceduree of eonstruction {exccpt where a particutar
means, method, technique, sequepce, or procedure of
construcdon s specifically and expressly catied for by ths
Coulract Documents) or 1o safety precautions or programs
incident thereto. The review and approval of a sepavate
iumumchwiﬂmtindicmupprwuonhc rssembly in
which the item functions.

3. ENGINEER's review and approval of Shop
Drawings or Samples shall not relieve CONTRACTOR
from responsibility for any varation from the require-
mesfs of (he Contracs Docuriends unless CONTRACTOR
has in writing called BNGINEER's attendon to each such
variation at the time of each submittal as required by
paragraph €.17.D.3 and BNGINEER hes given writien
approval of each such variation by specific written
nolation thereof incorporated in or accoropanying the
Shop Drawing or Sample approval; nor wiil any approval
by ENGINEER relleve CONTRACTOR - from
responsibility for complying with the requirements of
paragraph 6.£7.D_1, .

B, Resubmittal Procedures

1. OQONTRACTOR shaull make cotrections requirsd
by ENGINEER and shall retum the regnired number of
corrected copies of Shop Drawings and submit as
required new Samples for review and approval, CON-
TRACTOR shall direct specific aliemlon in writing to
revisions other than the correciions called for by ENGI-
NEER on previrus submitials,

618 Continuing the Work

A. CONTRACTOR shall carry on the Work and adhere
to the progress schedule duriog all disputes or disagreements
with OWNBR. No Work shall be delayed or postpousd
pending resolufion of any disputes or disagreements, except
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8 permiiied by parigraph 1584 op as OWNER and
CONTRACTOR may otherwise agree In writing,

6.19 CONTRACTOR's General Warranty and Guaransee

A. CONTRACTOR warranes ang Buaraniess (o
OWNER, ENGINEER, apd ENGINEER's Consuitans that
all Work will be in lccordanmndthlhel:ummrnommm;
and will not be defective, CONTRACTOR’s warrasty and
Euarantee hereunder excludes defecys of damage caused by;

1. abuse, modification, or intproper maintenance or
operation by persons other thag CONTRACTOR, Sub-
conlractars, Suppliers, of ahy other individual or entity
for whom CONTRACTOR is responsible; o

2. mrmﬂmmdmmﬂcrmmnluuge.

B. CONTRACTOR's obligatlon %0 perform  2pd
complete the Work in accordamce with fhe Coatract
Documents shall be absolute, Noms of the follbwing will
Constitute an acceptance of Work that is a in aceordance
withllncmuutbmmenuorarclemuf
CONTRACTOR"s obligation (o perform the Work i
socordance with the Commgt Docoments -

1. observations by ENGINBER;

2, recommendation by ENGINEER or payment by
OWNER of any progress or final payment:

3. the issuance of a certificatc of Substantial

Completion by ENGINEER o any payment related
therelo by OWNER;

4, Lse Or occupancy of the Work or any part thereof
by OWNER; '

3. any scceptance byﬁWHBRor aay fallure 1o do
£0; :

6. any review and approval of & Shop Drawing or
Saraple svbrnittal or the hu.muofammnraccqmbﬂ-
ity by ENGINEER;

7. any isspection, test, or approval by others; or
B. any correction of defoctive Work by OWNER.
6.20  Indemwiificatton
A. Tothe fullest extent permitted by Laws and Regula-
tions, CONTRACTOR shall indemnlfy and hold harmlcss
OWNER, BENGINEER, ENGINEER"s Consultanis, and the

officers, directors, partners, employees, agents, ané other
consultans and subcontractors of each and any of them from

1. iz attributadle to bodily injury, sickness, disease,
o death, or to injury to or destruction of tangible
Pseperty {other than the Wortk itseif), including the loss of
use resulting thesefrom: angd '

2. is caused in whole or In part by any negligent act
of omissien of CONTRACTOR, any Subcontractor, any
Supplies, or any individual or cqfity directly or indirecily
cmployed by any of them to perform any of the Work or
anyons for whose aces any of them may be liable,
mga:d]mufwh:thernrnmnamdinpaﬂby any
A¢gligence or omission of an individpal or entfty indem-
nificd hesevnder o whether lizbility is imposed upon such
indernnified party by Laws and Regulations regardless of
the nogligence of any such individua] ar entity,

survivor or personal representative of such employee) of
CONTRACTOR, any Subkontsactor, any Supplier, or any
individual or entity directly or tedirecily employed by any of
ﬂlemtoper&nnwnf the Work, or amyone for whose api;
any of them may be ltable, the indermiification obligation
wider paragraph 6.20. A shall not e limited in any way by
amy limftation
compensation, or benefits payabie by of for CONTRACTOR
or any such Subcontractor, Supplier, or other individual or
entity under workers' compensatica acts, disshility benefit
acts, of other cmployes benefit iots,

C. The tademnificarion obligations of CONTRACTOR
under paragraph 6.20. A shall ot extend (o the liability of
ENGINEER and ENGINBER' Comsultants or 10 the
officers, directors, paitners, employces, apenis, and other
consuliants and subcontractors of each and any of them

- 1. the preparation or approval of, or the fajlure o
PIepare or approve, maps, Drawings, opinions, reports,
surveys, Change Ocders, designs, or Specifications: or

2. giving directions or imstrustions, or fli-lil'lg to
Eive them, If tbat is ths primary csuse of the injuty or
damage,
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ARTICLE 7 - OTHER WORK

7.00  Related Work ar Site

A. OWNER may perform other work related to the
Project at the Site by OWNBR's employees, or lef other
direct contracts therefor, or have gther werk performed by
utility owsers. If such other work is not noted in the Coo-
-tract Documents, then;

1. wrltten notice thereof will be given to CON-
TRACTOR prior to stantiug any such other work: and

2. if OWNER and CONTRACTOR are unable (o
agree on emitlement 10 or oo (he amount of extent, H ary,
of any adjustment in the Contract Price or Contract Times
that should be allowed as a result of such other work, 2
Clalin may be made therefor as provided in paragraph
10,03, ' .

P

B. CONTRACTOR shall afford each other eontracior
who is a party to such a direet contract and each utility owner
(and OWNER, if OWNER is performing the other work with
OWNER's etaployees) proper and safe access 10 the Site and
& reasonable opportunity for the intreduetion and storage of
malerisls and squipment and the execution of such other
work and shal] propery toordinate the Work with thairs.
Unless otherwise provided in the Coatract Documents, CON-
TRACTOR shall do all cutting, fitting, and paiching of ihe
Work that may be required to properly connect or otherwise
make jis several parts come together and propesly integrase
with such other work. CONTRACTOR shall not endenger
40y work of othees by coing, excavating, or otherwiss
aitering their work and will only cut or alter their work with
the writica content of BNGINEER and the others whose
work will be affected. The duties end responsibllities of
CORTRACTOR under this paragraph are for the benefit of
such utility owners and ofher contractors to the extent that
there arc compamble provisions for the benefit of
CONTRACTOR in eaid direct contracts berwesn OWNER
and such utility owners and other contractors.

€. Il the proper excoutica or results of any part of
CONTRACTOR's Work depends upon work performed by
othery under tis Article 7, CONTRACTOR shall inspect
such other work and prompily report to ENGINEER in
writing any delays, defects, or deficiencies In such other
work that render it unavailsble or unsuitable for the proper
execution wd results of CONTRACTOR'T Work,
CONTRACTOR's faihure to 50 report will sonstitute an
acceptance of such other work us fit and proper for
intcgration with CONTRACTOR's Work except for Jawent
defects and deficiencies in such other work.

102  Coordinaiion

A. If OWNER [ntends to contract with pibers for the
performaance of other work on the Projeci at the Sjre, the
following will be sat forth in Suppkmentary Conditions:

1. the individuef or entlty wheo will bave authority
and responsibitity for coordinstion of the aciivities among
the various coatractors will be identifizd;

2. the specific matters 10 bt covered by much
authority and responsibikity will be ftemized; and

3. the exten! of such authority and reponsibitities
will be provided,

B. Usless otherwise provided in the Suppleraentary

Cooditions, OWNER shall have sole anthority and respon-
sibility for such coordination,

ARTICLE 8 - OWNER'S RRSPONSIBILITIES

Conmtunications ic Coniracior

A. Except as otherwise provided in these Genaral Condi-
tions, OWNER shall issue all communications to
CONTRACTOR through ENGINEER,

8.02  Replacement of ENGINEER

A. In case of termination of the employment of ENGI-
NEER, OWNER shall appoint an engineer o whom
CONTRACTOR makes no reasonsble objection, whose atatus
under the Contract Documents shal] be that of the former
ENGINEER. ]

8.03 Furnish Datg

8.01

A. OWNER shall promptly furnish the data roguired of
QWNER under the Contract Docurnents,

8.04  Puy Promprly When Due

A. OWNER shall make payments to CONTRACTOR
prompily when they are due as provided in paragraphs
14.02.C and 14,07.C.

8.05 Lands and Easements; WS and Tests

A. OWNBR's duties in respect of providing lands and
eatements and providing engincesing surveys to establish |
reference points ace set forth in paragraphs 4.01 and 4.05.
Paragraph 4,02 refers to OWNER 't identifying and making
available to CONTRACTOR cﬂﬁe.s of IEpots ol'explaratimu
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and tests of subsusfnce conditions and drawings of physicat
conditions in or relaiing to existing surface or subsurface
SIRICTUres &t of configoous (o the Site that have beeq utilized
by BNGINEER in preparing th:e Contract Docnments,

B.OS Insrance

A. OWNER's responsibifites, if any, iy respect 1o pur-
chasing pnd Indintaining liability and Proparty insurancs are
5,

807  Change Orders

A. OWNER is obllgated to execute Change Orders pg
indicated in paragraph 10.01.

B.08  Inspections, Tess, and Approvals

A. DWNER'sm@unsibﬂiryiurespmt 10 certain ingpas.

fions, testg, and Spprovals is set forth in Paragraph 13.03.B.
o

8.09  Limitations om OWNER's Responsitilities

A. The OWNER shafl Dol supervise, direct, or haye
controb or  autherity OVel, nor be sospensible for,
CONTRACTORs means, mothods, technjguss, SEEDCes,
o1 procedures of construstion, or the safety precautions and
progvams incldent thereto, oy for any failure of CON-
TRACTOR 1 comply with Laws and Regulations appHcable
1o the performance of the Work, OWNER will not be
Tetpousible for CONTRACTDR's failure 1o perform the
Work in accordancs with the Contract Documents,

810 Undisclosed Hozardeus Envirommental Condltion

A. OWNER"s responsibility in respect 19 an undisclosed
Hazardous Environments) Condition is 56t forth in paragraph
4.05,

.11 Bvidence of Financiol Arrangements
A. lfmmlhcmeuto‘-'.'ﬂﬁa has agreed 1o fumlsh

CONTRACTOR reasomable  evidence  that financial
ATrAngements have been mads 1o satisfy OWNER's
obligations under (he Contract Documents, OWNRR's
wospansibility in respect thereof will be as set forth in the

Supplementary Conditians.

ARTICIED. ENGINEER"S STATUS DURING

CONSTRUCTION

901  OWNER'S Representative

the limitations of atthority of ENOINEER OWNER"
rEpressntative during copsiruciion are st forth in the
Confract Documents mdwillnutbechangcdwithom written
consend of OWNER and ENGINEER,

9.02 Vit 1o She

A, BNGmEERmnmakuisiu te the Sitc at interval
appropriate to the various flages of construction as
ENGINEER i

Work is proceeding ig
Documents. ENGINE will not be required 1o make
exhaustive or continuons inspections on the Site to check the
quality or quantity of the Work_ ENGINBER s efforts will

hedlrmedmwﬂpmﬁdmgfwﬂm

B. BNGINBER's visits and observations are subject to
2l the lbmiations oy ENGINEER's authorily and
responsibility est forth fn pacagraph 9.10, and particularly,
but without limitaton, dusing or a3 & rosult of ENGINEER '

i " Work
ENGINEER wilt not supervise, direct, control, or have
awthority over or be responsible for CONTRACTOR's
mecans, methods, fechniques, Sequences, or procederes of
construction, of the safery } inci
lhﬂmto.orﬁormyfaﬂureofﬂﬂﬂmcrﬂ]{tonomp!yﬁih
Laws and Regulations applicable to (e performapae of tha
Woerk.

9.03

A, If OWNER and ENGINEBR agres, ENGINEER '-i:il.l
furmish a Resldent Project Representative to . assisl
BNGINEER in providing more extepsive ob@mat_im_l of the
Work. The¢ responsibilities and authority and limitations
thereon of any such Regiden Froject Representaiive and
kssislants will be a5 Provided In paragraph 9.10 and in the
Supplementary Conditlons. If OWNER designates another

Profect Represeniarive
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Tepressnlalive or agent to represent QWNER af the Site who
is oot ENGINEER's Consultant, agent or employee, the
respomsibilities and suthority and Jimitarions thereon of such
other individua] or entity will be as Provided in the Supple-
memary Conditions,

$.04  Clarifications and Interpreiations

A. ENGINEER will issus with reasonable promptness
such writien clarifications or interpretations of the Tequire-
meni; of the Contrect Docunents as ENGINEER way deter-
mine necessary, which shall be consistent with the bnpent of
and reasonably inferable from the Contract Docoments, Sush
written clarifications and interpretations wilj be binding on
OWNER. and CONTRACTOR. If OWNER and CON-
TRACTOR are unsbie to agtee on eatittement to or on the
Amount of extent, if any, of any adjusmmes! in the Contract
Price or Contract Times, or both, that should be sllowed &5
a result of a writien elarification or interpretation; a Cleim
may be made therefor as provided in Paragraph 10.05.

9.05  Authorized Variations in Work 5

A. ENGINEER may authotize minor variations in the
Weork from the sequiremems of the Contract Documents
which do not involve an adjstment in the Contract Price or
the Condract Times and are compatible with the design
concept of the completed Project g5 » functioning whole as
indicated by the Coatmet Documents, These may be
accomplished by a Field Order and will be binding an
OWNER and also op CONTRACTOR, who shall perform
the Work involved promptly. If OWNER and CONTRAC-
TOR are unable 1o agree on entitlement 1o or on the amouny
or exlent, if any, of any adjustment ia the Contract Price or
Contrzct Times, or both, s & resuly of g Field Order, a
Claim may be made therefor as provided in pacagraph 10.05.

9.06  Refecting Defective Work

A. ENGINEER will have authority to disapprove or
reject Work which ENGINEER believes 1 be defective, or
that ENGINEER belicves will mot produce a completed
Preject that conforms 13 the Contract Documents or that will
prejudice the interity of the design concept of the compleied
Project a5 2 funciioning whole as indicated by the Conuract
Documents. ENGINEER will also have guthority to require
special inspection or testing of the Work s provided in
paragraph 13.04, whethes or not the Work is fabricated,
instalied, or completed.

92.07  Shop Drawings, Change Orders and Peyments

A. Inconnction with ENGINEER's authority us to Shop
Drawings and Samples, see paragraph 6.17.

B. In tomnection wih ENGINEER’; avthority ae o
Change Orders, see Arfic]es 10, 11, and 12,

C. In cornection with ENGINEBR's thority as to
Applications for Payment, see Article 14,

$.08 Determinarions Jor Unit Frice Work

A ENGINEER will determise the actual quantities and
classificatfons of Unjt

such maters before rendering a written decision theteon (by
tecommendation of an  Application for Payment o
Otherwise). BNGINEER's written decision therson wili be
final and binding {except as modified by ENGINEER (o
reflect changed factual conditiony or more accurate dita)
upomt OWNER and CONTRACTOR, subject & the

provisions of paragraph 10,0S.

.00 Deeisions pr Reﬁwfrcmm: of Contract Documents
and Acceprabllity of Work *

A. ENGINEER will be the infiia] interpreter of the -
requirements of ¢k Contract Docaments and judpe of the
acceptability of the Werk (hereunder., Claims, disputes and
other mattets yelating 1o the teceptability of the Work, the
quantities and classificatons of Upit Pyice Work, the
interpretation of the requirements of the Contract Documents
perizining 10 the performacee of the Work, and Claims
mkingchu.guinlhv(:nnu-wh-iwwcﬂnu-mmues wlll
ke refemed initially to ENGINEER in writing, in accordance
with the provitions of paragraph 10.05, with a request for &
formal depision.

B. When furctioning os intzrpreter and judge under this
Paragraph £.09, ENGINEBR will nof thow pastidity 1o
OWNER or CONTRACTOR and will not be tigble in -
cORnection with any lnimpretaﬂp_n or decision rendered in
§ocd fafth in such capacity, The readering of u decision by
ENGEINEER pursuan to this paragraph 9.09 with respeqi to
any such Claim, dispute, or other snatier (except any which
bave been waived by the makisg o scceptance of final
Payment as provided in pargraph 14.07) will be a condliion
precedant to any exerclse by OWNER or CONTRACTOR of
such rights or remedies a5 either may otherwise have under
the Contrac Docmnentsu:byLawste;ulatim in respect
of any such Clalm, dispute, or other matier,

9.10  Limitacions on ENGINEER s Autkority and Respon-
sibilirier

A. Neither ENGINEER’s authority or responsibility
under this Anticle 9 or under any other provision of the
Contract Documents nor any decision made by ENGINBER
in good faith ether 10 exerciss or not exercige such authority
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or responsibility or the undertking, exercise, er parform
of any authority or resporsibility by ENGINEBR thay create,
impose, or give rise 10 any duty in contract, rtort, of
othsrwise owed by ENGINBER to CONTRACTOR, any
Subcontractor, any Supplier, &0y otker individual or entity,
oF 10 a0y surety for or employes of apent of iny of therm,

B. ENGINEER will noy supervise, direct, control, of
have sthoerity over or be responsibie for CONTRACTOR's
meaxs, methode, techniques, seqQuences, or procedures of
tonstnxction, or the safety precautions and programs incident
therelo, of for agy failure of CONTRACTOR io comply with
Laws and Regulations applicable 1o the performance of the
Work.  ENGINEER will not be responsible  for
CONTRACTOR's failurs (o perform the Work in acoondmce
with the Contract Documents.

C. ENGINEER will not be responsible for the acts or
omissions of CONTRACTOR or of any Subconjractor, any
Sqqdiﬁ.mofmywnﬁﬂivmm:ortnﬂwperforminz any
of the Work. oo e

D. BNGINEER's review of the fing] Application for
Payment and accompenying documantation and all majnee-
tance and operaing instructions, schedules, puarantees,
Bonds, certificats of inspection, t25ts and approvals, and
other documentation required to be dalivered by paragraph
14.07.A will only be 1o determige gencrally that their content
Complies with the sequirements of, snd in the case of
cenificates of inspections, tests, and approvals that the reqults
certified indicats compliance with, the Contract Documents,

B. The fimitations upon authority and responsibitity set
forth in this paragraph 9.10 shall zlsg apply to ENGINEER's
Consultents, Residsty Projec Representative, and sssistanes,

ARTICLE 10 - CHANGES IN THE WORK: CLAIMS

1601  Authorized Changes in the Work
A. Without dnvalidating the Agreement and without

notice to any surety, OWNER may, at Any time or from fime .

10 time, order additions, delstions, or revisions in the Work

bY a Writen Amendmeq, a Change Order, or a Work -

Change Directive, Upon receipt of any such docament,
CONTRACTOR shal prompxly proceed with the Work
involved which will be performed under the applicable
conditions of the Contract Dotuments {except as otherwise
specifically provided).

B. IfOWNER and CONTRACTOR are unable to agree

©ON catitiement 10, oF on the amount or extent, i any, of an

adfustment in the Contract Price or Contract Times, or bath,
that should be allowed as a result of = Work Change

ance

Direclive, a Claim may be made therefor as provided i
parageaph 10.05,

10.02  Unauthoriged Changes In the Work

A, CONTRACTOR shall not be entitled to &y increace
in the Contragt Price Or a0 extension of the Contrast Times

msca{mmmemyaspmvidadinpmgrlphﬁ.l_ﬁur in the
tase of uncovering Work as provided in paragraph 13.04.B.

10.03  Execution of Change Orders

A. OWNER and CONTRACTOR shall exeewrs
appropriate Change Orders recommended by ENGINEER (or
Written Amendmente) covering:

1. changes in the Work which are: (i) ordered by
OWNER pursuamt to paragraph 10.01.A, (i) required
becatsse of accepiance of defectve Work undsr para-
Eraph 13.08.A or OWNER's correction of defective
Work under paragraph 13.09, or (ili) agreed 1o by the
parties; '

2. changeshﬂnﬂoum?rhur(:umﬂmas :
whichm:greadmbyﬂnpmﬁes, inchuding any
undisputed sum or 2mount of time for Work actually
per!nmediulcordmuwimlwm&angsnirmivc:
and

3. -changes in the Contract Price or Contrae! Timas
which embody the substance of any writen decision
readered by ENGINEER pursuant to paragraph 10.05:
provided thar, in lieu of cxccnting any such Change
Order, an appeal may be 1aken from any such declsion
inammdmud&:lhapmvisinqsorﬂtéﬂmtrnm_
Documents and applicable Laws and Regulations, bt
during any such appeal, CONTRACTOR 5ball carry on
the Work and adhers 10 the progress schedule as
provided in paragraph 6.18.4.

10.04  Notification to Surery

A. IT notice of any change alfecting the genesal scope
of the Work or the provisions of the Contract Docaments
{including, bul not limited 10, Comtract Price or Contract
Times) B required by the provisions of any Bond 10 ba piven
fo a surely, e piving of any such notice will be
CONTRACTOR's responsibility. The amount of each
applicable Bond will be adjusted to reflect the effect of any
such change,
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10.05  Clating and Disputes

A. Nofice: Written notice staring the general nature of
each Chim, dispwe, or other matter shal] be delivered by the
elaimant to ENGINEER. and the other party t the Contract
prompy (but in no event Jater than 30 days) after the start of
the event giving ritc thereto. Notice of (he amount or extent
of the Claim, dispute, or other master with supporting dat
shall be delivered to the ENGINEER and the other party to
the Coniract within 60 days after the siarl of such event
(unless ENGINEER aliows additional time for claimant o
subsmit additional or more accurate data In support of such
Claim, dispute, or other matter). A Claim for an adjusiment
in Contract Price shall be prepared in accordance with the
Provisions of parngraph 12.01.8. A Claim for an adjustment
in Contract Time shall be prepared in accordance with the
provisions of parsgraph 12.02.B. Rach Claim shall be
accompanied by claimant's writlen statement that the adjust-
megpt clalmed is the entire adjustaoent to whish the claimant
believes it is entitled a8 2 result of said evenl. The opposing
party shall submit any response o ENGINEER:.2nd the
claimant within 30 days after receipl of the claimant's last
submitial (uniess ENGINBER allows additional time),

- B. ENGINEER's Decisfon: ENGINEER will render
a formal decision jn writing within 30 days afier receipt of
the last subminial of the claimant or the Jast submittal of the
opposing party, if any. ENGINBER's written decision op
such Claim, dispute, or other matier will be fins! and binding
upon OWNER and CONTRACTOR unless:

1. an appeal from ENGINEER s decision is taken
within (he time limits and in 2coordance with the dispure
rezolution procedures sct forth in Article 16: of

2." if no such dispute sesolution procedures have
been set forth in Article 16, a written notice of intention
to appeal from ENGINEER's wriiten decision is
dellvered by OWNER or CONTRACTOR 10 the other
and o BNGINEER within 30 days after the dme of such
dezision, and a formal proceeding is Institated by the
appealing party in » forum of competent jurisdiction
within 60 days after the date of such decision or within
60 days afier Substantial Completion, whichever is later
{unless othcrwise agreed in writing by OWNER and
CONTRACTOR), toexercise such riphts or remedies as
te appealing party may have with respect to such
Claim, dispute, or othsr matter in accordance with
applicable Laws and Regulstions.

C. If ENGINGER does not render a formal decigion in
writing within the time stated in parapgraph 10.05.B, &
decision denying the Claim in its entirety shall be doemed
have been issued 31 days afier receipt of the last submital of
the elsimant or the fast submitial of the opposing party, if
any.

B. No Cleim for an adjustment io Contract Price ar
Coatract Times {or Milestonas) will be vabid if oot submitied
in accordance with this paragraph 10.05.

ARTICLE 11 - COST OF THE WORK: CASH
ALLOWANCES; UNIT PRICB WORK

1101 Cos? of the Work

- A, Costs Included: The 1erm Clost of the Work means
the sum of all costs aecessarily incurred and pald by CON-
TRACTOR in the proper performance of the Work, When
the value of any Work covered by a Change Order or when
a Claim for an adjustment b Comract Price is determined on
lhebasisofCostoftthurk.thcmmb:mhnhursed 0
CONTRACTOR will be anly those additional or incremeantal
costa required because of the: change in the Work or becatss
of the event giving rise 1o the Claim, Except & otherwise
may be agreed to'in writing by OWNER, such costs shall be
inamwmsmhiglwrlhanthosemwiihu in the lecality of
the Project, shall include ocly the follonving ftems, and shall
not include any of the costs itcmized in paragragh 11.01.B,

L. Payroll costs for employees in the direct employ
of CONTRACTOR in the performance of the Work
under schedules of job classifications agreed upeon by
OWNER and CONTRACTOR, Such employess shall
inclode without Hmitstion superintendents, foremen, and
ollier pessonuel employed full time 4t the Site. Payroll
costs for employees not eraployed full time on the Work
shall be apponioned on the basis of their time speat on
the Work. Payroll costs shal! include, but not be Limiled
to, salacies and wages pius the cost of fringe benefits,
which shall include social security contributions, urem-
ployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, bonuses,
sick leave, vacation and holiday pay applicsble thereto.
The expenses of performing Work outsid of regular
working bours, on Sarurday, Sunday, or legal bolidays,
sball bs included in the above 16 the extent authorized by
OWNMER.

2. Con of sl materizks and equiproent furnished
and incorporated fn (he Work, including costs of
{ransporietion and storage thersof, and Suppliers” ficld
services required im conoection therewith. Al cash
discounts shall acerue (o CONTRACTOR umless
OWNER deposits funds with CONTRACTOR with
which 1o make payments, in which ease the cash
discounts shall accrue to OWRER. Al trade discounts,
rebates and refunds and returns from sale of swphs
materials and equipment shall sccrue to OWNER, and
CONTRACTOR shall make provitions S0 that they may
be obtained.
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3. Paymenis made by CONTRACTOR o
Subcostraciors for Work porfermed by Subcontractors.
1i required by OWNER, CONTRACTOR shall gbiain
compelitive bids from subeostractors accepiable
OWNER and CONTRACTOR and shall deliver such
bids to OWNER, who will then determine, with the
advice of ENGINEER, which bids, if any, will be
acceptsble.  If any subcemeract provides that the
Subcontracior is to be pald on dhe basis of Cost of the
Work plus & fee, the Subcontractor’s Cost of the Work
mdfeeshallbcdmrmimdintheﬂmmm:ru
CONTRACTOR's Cost of the Work and {ee &s provided

in this paragraph 11.01,

4. Cotts of special copsultants {incloding but not
limited w0 engineers, architects, testing Iboratories,
Burveyors, aftomeys, and accountants) employed for
services specifically reiated 16 the Work,

5. Supplements! costs inzluding the fellowing:

a. The proportion pf nemmry.lrmﬁ;ortaﬁun,
travel, and subsistence LApenses of
CONTRACTOR’s amployess incurred in ditcharge
of duties conecied witk the Work.,

b. Cost, including Transporiation and mainte-
nance, of all roarerials, supplies, equipmeny,
‘mackhinery, appliances, office, and temporary faclli.
tics 3t the Sie, mdhandmulsnutmedbjrﬂm
workers, which are ¢onsurad i the performance of
the Work, and oost, less market value, of such jfams
tased but not consumed which remaiz 1be property of
CONTRACTOR.

. Remsls of all constructiop ¢quipment and
machinery, and the parts thereof whether reated
from CONTRACTOR or others in accordance with
recial agreements approved by QWNER with the
advice of ENGINEER, end the costs  of
ansportation, loading, unloading, assembly,
dismantling, and removal thereof, All such copty
shalt be in accordance with the 1erms of said rental
agreements. The rendal of any such equipment, ma-
chinery, o parts shall cease when the use thereof is
no longer necessary for the Worlk,

d. Sales, comsumer, use, and other similar
taxes related to the Work, and for which CON-
TRACTOR is Jable, imposed by Laws and Regu-
lations,

€. Deposits lost for causes other than nepli-
gence of CONTRACTOR, any Subconiractor, or
inyone divecily or indirectly tmployed by any of
them or for whose acts any of them may be liable,
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and yoyalty paymnents and fogs for permits ard
licenses,

f. Losses and damages (and relared cxpenses)
caused by damage to the W, » ROt cOmpensated by
Insurance g otherwise, Susteined by
CONTRACTOR in connection with the perfor-
mance of the Work (except losses and darmages
within the deductible ampumts of preperty insurncs
establithed i zecordance with paragraph 5.06,I,
provided such Josses and damages have resulted
from causes other thag ghe negligence of
CONTRACTOR, -any Subcoowactor, or anyone
direcdy or ndirectly employed by any of them or
Jor whose acts any of them oy b liable, Such
losses shall include settlemens mads with' the
written consent and approval of GWNER. No suck
losses, damages, ang shail be included i
the Cost of ihe Work for the purposs of determinin 2
CONTRACTOR's fes, .

B The cosl of wilities, fuel, and saniary
facilitles at the Sjie,

h. Minor expenses such 2 telsgrams, long
distance wlephons calls, telephone service at the
Site, expressage, and similar prry cash items In
connection with the Work,

l. Wheo the Cost of the Work Is used 10
determmioe the value of a Change Order or of a
Claim, the cott of premiums for additional Bonds
and insurace required because of the changes in the
Work or cawsed by the event iving risc to the
Claim. i

J When all the Woek s performed on the
basis of cosi-plus, the coms of prowaiwms for alf
Bunchanainmrmucaﬁmcrokismqﬁrdby
the Cwumtnocumtimpm-chmm RRinkin.

B. Costs Exchuded: The term Cast of the Wk shall

not inchude any of the following fiams:

1. Paymll costs and otber compensation of
CONTRACTOR's officers, executives, principals {of
pantnerships and sole Proprictonhips), general manag-
€13, eapineers, architects, estimators, attomneyt, adi-
Y, accountants, purchasing and coptracting agents,
cxpedilers, dmekeepers, elorks, and other pertonnel
¢wiployed by CONTRACTOR, whether at the Site or in
CONTRACTOR's principal or branch offics for geotral
administration of the Wock and not specifically included
in tht agreed wpon schedule of job classifications-
refered to in paragraph 11.01.A.1 or specifically
covered by paragreph 11.01.4.4, all of which zreto be




considered  administrative cosrs covered by the
CONTRACTOR': fer. .

2. Expenset of CONTRACTOR s ptincipal and
brench offices other than CONTRACT OR's office at the
She.

3. Auny pant of CONTRACTOR's capital expepses,
nchuding fnrerest an CONTRACTOR's capital employed
for the Work and ¢harges againu CONTRACTOR for
delingquent payments, .

4. Costs due 1o the nopligence of CONTRACTOR,
woy Subcontractor, or aoyone direcily or indirecy
mpluyedbyan}‘ofﬂimnrfu:wm;amwonhcm
miy be listle, inchuding bt ot limited 1o, the
comection of defective Work, disposal of materials or
equipmeat wrongly supplied, and making good any

5. OCther overhesd or peneral expense tosts of Aoy
Xind ard the cosis of ny iem not specifically and
expressly included in paragraphs 11.01.A amd 11.01.B,

C. CONTRALTOR’s Fee: When 2l the Work is
performed on the basis of cost-plus, CONTRACTOR s fea
shall be determined ag et forth in the Agreement. When the
value of any Work covered by & Change Order or when 2
Claim for an adjustment in Contract Price is determined on
the basis of Cost of the Work, CONTRACTOR's foe shall be
determined s sot forth jn Paagrapk 12.07.C,

D. Documentation: Whenever the Cost of the Work for
ABY Putpose is 1o be determined pursuant 1o paragraphs
11.01.A and 11.01.9, CONTRACTOR. will establish and
malntain records thereof in gccordance with geperally
ccepted 2ccounting practices and submit in a form
acceplable 10 ENGINEER o flemized cost breakdown

together with supporting data,
11.02  Cask Alipwances

A. 1t it undersiood that CONTRACTOR has included
hm&nmmmmﬁwmwmmmmmmu
Documents and shall cause the Work so covered 1o be
performed for such sums as may be accoptable 10 OWNER
and ENGINEER. CONTRACTOR sgrees thal:

1. the allowanees include the cost (0 CONTRAC.
TOR (lesy any applicable trage dizcounts) of materials
ad squipment required by the allowances fo ba
delivered at the Site, and all applicable laxesr and

2. CONTRACTOR's costt for unloading and
bandling on the Site, Jabor, installation costs, overhead,
Profit, and other expenses contemplated for the allgw-

ances have been inclyded in the Contract Prite and £
in the Alowances, and po demand for additioza] Payment
on xocotint of any of the foregoing will be valid,

B, Priormﬁna]pn}mcnt.anlpwupﬁate&mg:{)rdcr
will be issued a3 recommended by ENGINEER 1 reflect
acal amounts due CONTRACTOR on acotunt of Work
covered by aliowances, and the Contract Price shall be

comrespondingly adjusted.
1103 Unit Price Work

. A.‘Whmﬂmﬂmﬂ*acthmnmupmﬂdﬂhauﬂor
part of the Work is to be Unit Price Work, initlatly (he
Contract Price wjll be deemsd 1o include for all Unit Price
Wurkmamnlmequdmthe:umofiheunitpdm for each
sepirately idenrifled item of Unit Price Work times the
esﬁmnwdqlnnﬂiyofeaﬂimmuhﬂwmﬂm&gru-

paragraph 10,05 i

1. the quantity of any item of Unit Frice Work
performed by CONTRACTOR differs materially and
significanty from the s5timated fuantity of such #lem
Indicated in the Agreement: and

2. there Is no corresponding adjustment with
respect any other itemn of Work: and

3.-#f  CONTRACTOR believes that
CONTRACTOR is entitled to a5 increase in Contract
Price as a result of having insurred edditional expense Or
OWNER believes that OWNER is entitled to a decrease
in Contract Price and the parties ars unable to BgITe a5
to the amount of any sueh fncraase or decrease,

00700 - 32




ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.00  Change of Comiract Price

A, The Conmtragt Price wmay only be changed by a
Change Order or by a Written Amendment. Any Claim for
maﬁimnmntinﬂnCmmPﬂeuhallbehmdmwﬁuen
potice submitted by the Party making the Clalm 10 the
ENGINEER and the oiher party to he Contract in aeeor-
dance with the provisions of Paragraph 10.05.

B. The valus of any Work covered by a Change Order
or of any Claim for en adiustment in the Contract Prics will
be dstenmined a follows: '

1. where the Work involved js covered by unlt
Prices contained in the Contrag Documenis, by applice-
ton of such unit prices to the quentities of the items
involved (subjest to tha provistons of paragrapl11.03 );
or

i wherclhewmlnwlvndismtmemdhyunit
prices contained in the Contract Documents, by a
mutially agresd Juimp sum (which may include an
allowance for overhead and Profit not necessarily in
accordance with paragraph 12.01.€.2); or

3. where the Work involved js not covered by unit
prices conwined in the Contraet Documents and Bgree-
renl fo a lemp swn is not reached wnwder paragraph
12.01.B.2, on the basis of the Cosl of fhe Work
{determined as provided jn paragraph 11.01) plus 3
CONTRACTOR's fee for overhead and profit (deier-
mined as provided in paragraph 12.01.C).

C. CONTRACTOR's Fee: The CONTRACTOR': fee
for ovethead and profit shali be determined as follows:

1. a mutually aceeptable fixed fee; or

2. if a fixed feg i5 not agreed upon, then g fes
based on the following percantages of the vasigus
portions of the Cost of the Work:

a. for cosw incurred under paragra
11,0LA.Y and 11.01.A.2, the CONTRACTOR's
fee shall be 18 percent; ’

b. for costs ineurred wnder paragraph
11.01.4.3, the CONTRACTOR ¢ fer shall be five

peicen);

e. where one or more tiers of subconiracts are
on the basis of Cost of the Work plus a a6 and no

fixed foe is agreed upom, the Intent of paragraph
12.01.C.2.a is that the Subcontractor who actually
performes the Work, at whateves tier, will be paid
2 fee of 15 percent of the costs Incurred by
Subcontractor under paragraphs 11.01.A.1 ang
1L0L.A.2 gnd that any higher tier Suboop

and CONTRACTOR, will each be paid a fos of Tive
percent of the amount pald 1o the pexy lower der
Subconuraciar;

d. mfecshalibepayablcmﬂmblﬁsofms
itemized under Parapraphs 11.01.A 4, 11.0L.AY,
and 11.01,B;

E. the amount of crodit & be allowed by
CONTRACTOR 15 OWNER for any change which
mﬂuhamtdmmhmnﬂllkmmt
ufthuantuﬂnﬂﬁmaselu:mtph:ndeduqionin
CONTRACTOR's fee by an pmownt equal 1o five
percent of such net decrease; and

{. when both edditions and creditt are in-
volved in any one change, the adjustment in
CONTRACTFOR’s fes shall be computed on the
basis of the pet change in accordance with para-
grapbs 12.01.€.2.2 through 12,01.€.2.¢, incly-
sive, |

1202 Change of Contract Times

A. The Contract Yimes (or Milesioneg} may only be
thanged by 3. Change Order of By & Writenn Amendinent.
Ay Claim for an adjusiment in the Contract Times {or
Milestones) shal! be based o6 wrltten natice sibmitted by the
party making the claim to the ENGINEER and the other
party 10 the Confract In sccordace with the provisions of
paragraph 10.05, S

B. Any adjustment of ihe Contnact Times (or
Milestones) coversd by 4 Chenge Order or of any Claim for
an adjustment in the Contract Times (or Milsstones) will be

1203 Delays Beyond CONTRACTOR s Contral

A. Where CONTRACTOR 45 prevenied  from
tompleling any part of the Work within ths Contract Times
tor Milostoner) due to delay boyond the contrl of
CONTRACTOR, (e Contreet Times (or Milestoues) will bo
extended in an amount equat 1o the time Jost dus to guch
elay if a Claim fs made therefor as provided in paragraph
12.02.A. Delays beyond the comrel of CONTRACTOR
shall include, but not be limiled 5, acts of neglest by
OWNER, acts or neglect of utility owmwrs or other
contractors performing other work as comtemplated by
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Article 7, flires, floods, epidemics, abpormal weather
conditions, of acts of God.

2.4  Delzys Within CONTRACTOR 's Conirol

A. Tie Conotract Times (or Miestones) will not be
extended dus (0 delays within the comol of
CONTRACTOR. Delaye attributable 1o and within the
control of 2 Subcontracior or Supplier thall be decrned 1o be
delays within the eontrol of CONTRACTOR.,

12.05 Delays Beyond OWNER's and CONTRACTOR's
Contro!

A. Where CONTRACTOR it prevented from complet-
ing any part of the Work within (e Contract Times {or
Milestones) due 10 delay beyond the control of both OWNER
and CONTRACTOR, an extension of the Contract Times (or
Milestonss) i an amount equal to the time fost die to such
delay shall be CONTRACTOR's sole and exctusive remedy
for such delay. -

1206 Delay Damages

A. Inncevent shall OWNER or ENGINEER bc Liable
to CONTRACTOR, any Subconiractor, any Supplier, or any
other person or organization, or to amy surely for or
employes or agent of any of them, for darnages arising ow of
or resuliing from:

1. delays causad by or within the conrol of CON.
TRACTOR; or

2. delays beyond the countrol of both OWNER and
CONTRACTOR including but mot limited %o fires,
floods, epidemics, abnormal weatber condidons, acs of
God, or acts or meglecl by uiility owners or other
contractors performing cther work as contemplated by
Article 7. ‘

B. Nokting in this peragraph 12.06 bars a change in
Contract Price pursuant to this Ariicle 12 to compensate
CONTRACTOR dus to delay, interference, or disruplion
direcily atwibutable 1o actions or inactions of OWNER or
anyone for whom OWNER is respossible.,

ARTICLE 13 - TBSTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEFTANCE OF
DBFECTIVE WORK

13.01  Notice of Defects

A. Prompt ootice of all defective Work of which
OWNER or BNGINBEER has actual knowledgs will be given

o CONTRACTOR. All defective Work-may be rejected,
corracled, or accepted as provided in this Artiele 13, -

13.02  Access ro Work

A. OWNER, ENGINEER, ENGINEER s Consultants,
other representatives and persoanel of OWNER, independent
testing laborstorics, and governmental agencies with
jurisdictional interests will have access (o the Site and (he
Work ot reasonable times for their cbservation, inspeciing,
and testing. CONTRACTOR shalf provide tbem proper and
safe conditions for such access and advise Mem of
CONTRACTOR"s Site safety procedures and programs so -
that they mey comply therewlth as applicable.

13.03  Tets and Inspeciions

A. CONTRACTOR shall give ENGINEER timely
notice of readiness of the Work for all required inspections,
tests, o approvals and shall coaperate with Inspection and
testing personuel 1o facilitte roquired inspections or tess.

B. OWNER shall employ and pay for the services of an
independent testing laboratory 1o perform all inspections,
lesls, of approvalt required by the Comract Documents
except: :

L. for inspections, 12513, or approvels covered by
paragraphs 13.03.C snd 13.01.D below; '

2. that costs incurred in ¢onnection with tesis or
ispections conducted pursvant 10 parapgraph 13.04.B
shall be pajd as provided fin seid paragraph 13.04.B; and

3. as otherwise specifically provided in e Con-
tract Documents. .

C. I Laws or Regulations of any public body having -
Jusisdiction require any Weork {or pan thercofy specificatly o
be inspected, tested, or approved by an employee or other
representative of such public body, CONTRACTOR shall
asseme full responsibitity for arranging and obtaining cuch
inspections, tesis, or approvals, pay ali tosts in coanection
therewith, and fumish ENGINEER, the required cenificates

of inspection or approval.

D. CONTRACTOR shall bt responsible for arranging
and obtalning and shalf pay all costs in connection with any
inspections, tests, or approvals required for O'WNER's and
ENGINEER's eceeptance of melesials or equipment 1o be
incorporated in the Work; or acceplance of muaterials, mix
designs, or equipment submitted for approval prios to
CONTRACTOR 's purchuse thereof for incorporation o e
Work, Such inspections, tests, or approvals shall bs
performed by orgapizations aceepisbls to OWNER aad
ENGINEER.
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E. If any Work (or the work of others) that is (o bo
inspected, wested, or approved is covered by CONTRACTOR
without writtes copourmence of ENGINEER, it must, if
requested by ENGINEER, be uncovered for observativa,

F. Uncovering Work a5 provided ie paragraph 13,03.8
shall be ar CONTRACTOR's exprse upless CON-
TRACTOR has glven ENGINEER timely notice of
CONTRACTOR's intention 1o cover the saxmes and ENGE-
NEER bas eot acted with reasonable promptoess in response

request of ENGINEER, it must, if requested by ENGINEER,
be uncoverad for ENGINEER's observation apg replaced at
CONTRACTOR’s eApEnse.

B. M ENGINEER considers it dscessary or advisable
that covered Work be observed by ENGINEER or-inspected
or tested by others, CONTRACTOR, at ENGINEER's
request, shall uncover, expose, or ctberwlse miake avajjable
for ebservation, inspection, or testing as ENGINEER may
Tequire, that portion of the Work in question, furnishing af]
becossary labor, material, and equipment. If it is found thag
such Work is defective, CONTRACTOR shall pay aff
Claimg, costs, Jossas, and damages (including but ot imited
to 2l fees and charges of engineers, archirects, Aitotneys, and
otker professionals and all court or arbitration or other

Teplacement or reconstruction {inching
but Bt Jisajted 1o alf costs of repalr or replscemant of work
of others); and OWNER shall be eatitled 10 ap Appropriate
decrease in the Contract Price, ) the parties ar= nable to
agTes 25 4o the amount thereo!, OWNER may meke g Clafm

the Contract Times (o Milestones), or bot, directly attribug-
able 1o such uncovering, exposure, observation, inspection,
testing, replacement, and Tecensiruction. If the parties are
unable 10 agres as to (he AMOURY of extent (hereof,
CONTRACTOR may make a Claim thetefor ag provided in

Patapraph 10.05.
13.05 owNgr My Srap the Work

A. I the Work is defective, or CONTRACTOR fafls 10
supply sufficlent tkilled workers of sultable materialy or
equipment, or fails to perform the Work in such 5 way thai
the completed Work will conform 10 the Contract
Documents, QWNER may crder CONTRACTOR 1o shop the
Work, or any portion thereof, until the cause for such crder
has been eliminated; however, this right of OWNER o stop

the Work shall not give rise 1o any duty op he part of
OWNER 10 exercise this right for the bepesy of
CONTRACTOR, any Subcoplracior, 20y Supplicr, any other
individual or entity, or any surety for, or employee or agcat
of auy of them,

13.06  Correction or Remowg] of Defective Work:

A. CONTRACTOR shall correct ) defestive Work,
whether or not fabricated, instajicd, or completed, or, i the
Work bas been rejected by ENGINEER, remove it from the
Profect and replace it wiy Work that is nei defeciive,
CONTRACTOR shail Pay €l Cleims, costs, losses, and
damages Gncluding but not lizmited 1o all fees and charges of
engincers, architects, anomeys, and ather professiopals and
All court or arbitration or other dispule resclution £Osts)

arising ow of or relating 40 such comection or Temoval

A, If within oge year after the dme of Substantial
Completion or ey longer period of time ag may be
prescribed by Laws or Regulations or by the terms of any
applicable spectal guarantes required by the Copiracy

or by any specific provision of the Contraee’
Decuments, any Waork is found 10 be defective, o if the
Tepair of any damages (0 tha land or aress mado availabie for
CONTRACTOR's nso by OWNER or permitied by Lsw; and
Reguhtiomuwm:ﬂawdinpangraphﬁ.ll.ﬁi:lbund to
be defective, CONTRACTGR shall promptly, withour cost
0 OWNER and in accordance wilh OWNER's written '
iusuwinm:{i}rnpuhmhdefx&wlmdm areas, of (if)
correct such defective Work or, if the defective Work has
been refectad by OWNER, remove it from the Project and
Ieplace it with Work that is pot defective, and (iif) satisfzc.
to:ilymrmorrepajrurremwuﬁdrcp]méanydmc to -
other Work, to the work of others or other Iand o apeas
resulting therefrom. ¢ CONTRACTOR does not promptly
comply with the verms of sugh Jinstmictions, or in an
emergeacy where delay would cauge serious risk of loss or
dmagq,DWERmayhaveth:dafouEuWnrk corrected or
Tepired of may haye the refected Work remaved and
replaced, and gl Claims, vogts, losses, and damages
limited 16 all fees and charges of
cngincers, architects, attornays, and ofher professionsds and

arising cul of or relating 10 such cerrection or repair or such
Temoval and replacemen (including but not limited 10 a1
costs of sepair of replecement of work of others) will be paid
by CONTRACTOR.

B. In special circumstancep where p particular flem of ©
equipment is phced in continuous secvice before Substantial
Compilciion of alf the Wark, the.comection perlod for that
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item may start to run from an earlier date if so provided in
the Specifications or by Wiiten Amendment.

C. Where defective Work (and damage 10 other Work
resofling therefrom) bas been corrected or removed and
replaced under this paragraph 13.07, the correction period
berexmder whh respect 10 eneh Work wil be exiended for et
additional period of ope year afier such comection or removal
and replacement bas been satisfactorily completed.

D. CONTRACTOR’s obligations under this parzgraph
13,07 are in addition to any other obligation or warranty.
The provisions of this paragraph 13.07 shall not be construed
&5 a substitute for of a walver of the provisions of any
applicable statute of limitation or repose.

Y3.08  Acceprance of Defective Work

A, H, instead of raquiring correction or removal and
replacement of defective Wark, OWNER {and, prior 1o
ENGINGER's  recommendstion  of “final  payment,
ENGINEER} prefers to accept it, OWNER may do so.
CONTRACTOR shall pay all Claims, costs, Togses, and
damages (including tat not limited 10 all fess 2nd charges of
engineers, archilects, attomeys, and other professicnals and
all court or arbitcation or other dispute resolution conLE)
attributable 10 OWNER's evaluation of and detsrmination to
accept such defective Work (such costs to be approved by
ENGIMEER as 10 rezsonablepcss) andt the diminished value
of the Work 1o the extenl not otherwise paid by
CONTRACTOR pursuad to this semfence. 1IF any such
gccepuance occurs prior to ENGINEER s recommendaion of
final payment, a Chanpe Order will be fssusd Incorporating
the necessary revislons in the Contract Documents with
respect to the Work, and OWNER shall be entidled 10 an
approgriate decrease in the Contract Price, refiecting the
diminished value of Work s accepled. If the partes aro
unable to agree as 10 the amouat thersof, OWNER may make
A Ciaim therefor as provided in paragraph 10.05. If e
aceeptance occurs after such recommendation, an appropriste
amoun will b¢ paid by CONTRACTOR o OWNER.

13.09 OWNER May Correct Defective Work

A, If CONTRACTOR fails within & reasonabls time
after writlen notice from ENGINEBER to comrect defective
Work or to remove and replace rejecied Work a5 roquired by
ENGINEER in accordance with paragraph 13.06.A, of if
CONTRACTOR fails 10 perform the Work in acoordance
with the Contract Documents, or if CONTRACTOR fail; to
comply with any other provision of (e Coatract Documents,
OWNER may, afier seven days written noflee 10
CONTRACTOR, correct and remedy any such deficiency.

B. In exercising e rights and fomedies under (his
paragraph, OWNER shall procced cxpeditiously. In

conneclion with such corrective and remedial action,
OWNER may exclude CONTRACTOR from all or part of
the Sie, take possession of all or part of the Wark and
suspcod CONTRACTOR's services relaied thereto,” take
possesiion of CONTRACTOR’s tools, appliagces, cope
struction equipment and machinery at the Site, and incorpo-
Taiz in the Work all materials and equipment stored 21 the
Site or for which OWNER has paid CONTRACTOR bui
which are stored elsewhere. CONTRACTOR shall allow
OWNER, OWNER's represcntatives, ggents and emplayess,
OWNER'’s other contractors, and BNGINRER and
ENGINEER's Conmsultants access to the Site fo eneble
OWNER to exercise the rights and remedies under this

paragraph. :

C. All Claims, costs, losses, and damages (including
but ot limited so &l fees and charges of enginesrs,
architects, astornsys, and other professionals and all count or
arbitration ot other dispwte resolution costs) Incurred or
sustained by OWNER in exercising the rights and remedies
under this paragraph 13.09 will be charged against CON-
TRACTOR, and a Change Order will be jssued incorporating
the necessury revisions in the Contract Documents with
respect to the Work; and OWNER shall be entitled 1o ag
appropriate decrease in the Coatrace Price. If the parties are
unable te agree as (a the amount of the adjustment, OWNER
may make a Cleim therefor as provided in paragraph 10.05.
Such claimz, costs, losses and damages will include hut not
be limited 10 all costs of repair, or replacernent of work of
others destroyed or damaged by correction, removal, or
replacement of CONTRACTOR's defective Work,

D. CONTRACTOR shall mot be atlowed an extencion
of the Contract Times (or Milestones) because of any delay
iz the performance of the Work attributable o the exercise by
OWNER of OWNER’s rights and remedies under this

paragraph 13.09. v

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND
COMPLETION

14.01  Schedule of Values

A. The schedule of values established as provided in
paragraph 2.00.A will serve a5 the basis for progress
payments and will be incorporated inio a form of Application
for Payment eccepiable to ENGINERR. Progress payments
on account of Unit Price Work will be based on the pumber
of units completed.
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14.02  Progress Paymens

A. Applications for Paymerus

1. Atieast 20 days before the date established for
each progress payment (but ro! more ofien than opce 2
month), CONTRACTOR shall submit io ENGINEER
for review m Application for Fayment fitied out and
signed by CONTRACTOR tovering the Work
completed 15 of the dae of tha Application ang
accompanied by such supporting documentation a5 5
Toquired by the Comract Documents. If payment is
requested on the besis of materials and equipment not
incosporated in the Work but delivered gnd siitab]y
stored at the Site or at another location agreed 1o in
writing, the Application for Payment ghall also be
accompanied by 2 bill of sale, invoice, or other docy-
mentation wamanting that OWNER. has received the
materials and equipment free and clear of all Liene and
evidence thal the materials and eduipinent are covered
by apprapriate propenty insurance or other arrgfigements
to protect OWNER's interest therein, al) of which must
be satisfactory to OWNER. '

2. Begiming wilh the setong Application for
Fayment, each Application shall includs =n affidavit of
CONTRACTOR stating that aj) Previous propress
payments received on account of the ‘Work have been
applied on account 1o discharge CONTRACTOR'
legitimate obligations associated with prior Applications
fer Payment.

3. The amount of retainage witk respect 1o pro-
gress payments will be as stipulated in 1he Agreement,

B. Review of Applications

1. ENGINEER will, within 10 day; after receipe of
cich Application for Payment, either indicate in writing
4 recommendstion of payment and present the
Application 10 OWNER or remm the Application to
CONTRACTOR indicating Jn writing ENGINEER';
reasons for refusing o recommend payment. [n the
lauter cese, CONTRACTOR may make the necessary
corrections and resubrmie the Application.

2. ENGINEER’s recommendation of any payment
Tequested in an Application for Payment will constitue
& representation by BNGIMEER, 1o OWRNER, basted on
ENGINEERs observations on the Site of the execuied
Work as an experienced and qualified design profession-
&l and ot ENGINEER's review of the Application for
Payment and the sccompanying data and sohedules, tha
to the best of ENGINEER's Inowledpe, information arxd
belick:
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A the Work has progressed 1o the polot
indicared;

b. the quality of the Work s gtneratly in
accordanct with the Contract Doctmenss (subjens ro
an evaluation of the Work as functioning whole
Prior 10 or upon Subsianta) Cempletion, 10 the
results of any subsequent tests called for in the
Contraet Docwments, to a fina] determination of
quantities and classifications for Uit Price Werk
under paragraph 9.08, and 10 ay other
qualifications stated in the recommendation); and

G. the conditions precedent to
CONTRACTOR's being entitied 1o such Payment
ippear 10 have been fulfilled in so far as it is
ENGINEER's responsibility 1o ebeerve the Woik.

} By fecolmmending any such payment ENGI.
NEER will not thereby be deamed o have repreiened
that: (i) inspoctions made to check the quality or ths
quantity of the Work as it has beag pecfommed have been
exhaustive, extended 1o every aspeet of the Wort in
Pprogress, or involved detailed inspections of the Work
beyond the responsibilities specifically essigned to
EMGINEER in the Contract Documonts; or (i) that
lhﬂrﬂmafnotbumhermanumzorissuﬂ! betwesn the
parties that might entitls CONTRACTOR o be paid
additionally by OWNER or entitle OWNER to withhold
paymeul 10 CONTRACTOR.

4. Neither ENGINEER's review of
CONTRACTOR's Work for the Jurposes of recom-
mending paymenis nor ENGINBER's recommendailon
of eny payreat, including final payment, will impose
responsibility on ENGINEER 1o supervise, direct, or
control the Work or for the means, methods, technlques,
sequences, or precedures of construction, of the safety
precautions and programs {ncident thereto, or for CON-
TRACTOR’s faiture to comply with Lawe and Regu-
lations applicable to CONTRACTOR's performancs of
the Work. Additionally, said seview oy re;ommendation
will not impose responsibilily on ENGINEBER 10 make
any examination (0 &scertain how or for what purposes
CONTRACTOR has used the moneys paid on account of
the Contrace Prics, or to determine thar gitle to any of
the Work, materials, or squipment haz passed to
OWNER free and clear of any Liens,

3. ENGINEER may refuse to recommend the
whale or any peni of any payment if, in ENGINEER s
opinion, i would be inoorrest to make e feprescota-
tions to OWNER referred 1o in pangragh 14,02.B.2,
ENGINEER may 2150 refuse tg recommend any mich -
paymeal or, because of subsequently discovered
evidence or the results of subsequen( inspecticns of tess,




revise or revoke any such payment fEcommendation
Previously made, fo such extent ac may be necessary in
BNGINEER's opinion to protect OWNER from loss
because:

8. the Work is defective, or completed Worlk
has been damaged, requiring correction of yeplacg-
ment;

b. the Contract Price has deen reduced by
Written Aiendment or Change Orders:

¢. OWNER bas been required to correct
defective Work or complete Work in accordapee
with paragraph 13.09; or

d, ENGINEER has actusl knowledge of the
mmmofanyoimemmscnmmedinpan-
graph 15.02.A. .

-

C. Payment Becomes Due b

1. Tert days after presentation of the” Application
for Payment to OWNER with ENGINEER's recom-
mendation, the amount recommended will Gsubject to the
provisions of paragraph 14.02.D) become dae, and when
due wifl be paid by OWNER 1o CONTRACTOR.

D. Reduction in Payment

1. OWNER may refuse (o make payment of the
firll amoum recommended by ENGINEER because:

a. claims have been made against OWNER on
account of CONTRACTOR's performance or fur-
nishing of the Work;

b. Liens have beea filed in connection with the
Work, except where CONTRACTOR has deliversd
a specific Bond sadsfsctory tv OWNER (o secure
the satlsfaction and discharge of such Liens:

c. there are cther items entitling OWNER (o
a set-off againsl the amount recommended; or

d. OWNER has rctual knowledee of the occur-
rence of any of the events enumerated in paragraphe
14.02.B.5.2 through 14.02.B.5.c or paragraph
15.02.A.

2. If OWNER refuses to make payment of the ful]
amount recommended by ENGINEER, OWNER moust
give CONTRACTOR immediate wiilten notice {with a
topy to ENGINEER) sating the reasons for such action
and promptly pay CONTRACTOR any amoumt
remalning after deduction of the amount so withheld.

UWNER ¢hall prompily pay CONTRACTOR the
2mount 50 withheld, or any adjustpen thereo 2premd 10
by OWNER and CONTRACTOR, whey CONTRAC-
TOR corrsets 10 OWNER's satisfaction the rexsons for
fuch actipn,

3, If itis subsequently determined that DWNER’s
refusal of payment was not justified, the amonp
wroogfully withheld shall be treated as an amount due as
determined by paragraph 14,02.C.1,

14.0)  CONTRACTOR's Warranty of Tide

A. CONTRACTOR warrams and EDATARtees that tide
o 2l Work, materials, and equipment covercd by any
Application for Payment, whether incorporated in the Project
of nof, Wil pass 0 OWNER no later than ths time of
payment free and elear of ali Liens.

1404  Subsianfial Conplefion

A. When CONTRACTOR considers the entlrs Work
ready for its intended use CONTRACTOR shfl notify
OWNER and ENGINEER in writing that the entie Work js
substantially complete (except for items specifically lisied by
CONTRACTOR as incomplate) end request that ENGINEER
issue a certifieate of Substantial Coppletion, Promptly
thereafier, OWNER, CONTRACTOR, pnd ENGINEER
sball make an inspection of the Work to determine the status
of completion. 1 ENGINEER dots not consider the Work
Substantially complete, ENGINEER  will notify
CONTRACTOR in writing giving the reasons therefor. [f
BENGINEER considers the Work substantially complefe,
ENGINEER will prepare and deliver to OWINER 4 teatative
certificate of Substamial Completion which shall fix the date
of Substantial Completion. There shall be attached to the
certificate & teptative list of items W0 be completed or

corrected before finel payment. OWNER ghall kave seven .

days after receipt of the teniative pertificate cluring which 1o
make written objection to ENGINERR as 1o any provisions
of the cestificate or arttached fist, I, afier considering such
objections, ENGINEER conchedes that the Work is not
substaniially complete, BNGINEER wil] within 14 days after -
submission of the tentative certificate to OWNER notify
CONTRACTOR k writing, stating the regsons therefor. If,
after consideration of OWNER's obfections, ENGINEER
considers the Work substantially complere, EINGINEER wiil
within s2id {4 days executs and dediver to OWNER and
CONTRACTOR a gefinitive certificare of Substaniial
Completion (with a revised wntative Iim of ltems 1o bo
completed or corrected) reflecting suek cheages from the
tcatative cedificate a8 ENGINEER. believes justifisd afer
consideralon of any objections from OWNER. Al the tine .
of delivesy of the teneative cegtificats of Substantial Comple-
tion ENGINEER will deliver to OWNER and CONTRAC-
TOR & writien recommendation 25 1o division of responsibifi-
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tes peoding fioa) paymenm between  OWNER  and
CONTRACTOR with TESpect lo sccurity, operation, safety,
ind proieciion of the Work, mainienance, heat, uiilities,
losurance, and warrapties and guaranless. Unless QWNER
apd CONTRACTOR agres otherwize in ing and zo
nform ENGINEER in writlng prior 1o BNGINEER s issulng
the definitive certificae of Substancial
ENGINEER's aforesaid recommendation will be binding on
OWNER and CONTRACTOR unti] final payment.

. B. OWNER shall have the right
CONTRACTOR frow the She aftcr the date of Substameial
Completion, but OWNER shall allow CONTRACTOR
Teasonable atcess to complete or correct items on the
tentative Jist, '

1405 Parfizl Unilization

A. Ust by OWNER at OWNER's option of any
substantlalty completed paft of the Work which has
specifically been identified in (he Contract Docomiénts, or
Which OWNER, ENGINEER, and CONTRACTOR agres
constimites a separately functioning and usabie part of the
Work that can be uzed by OWNER for it Intended putposc
Without significant interfer with CONTRACTOR':
petformance of the remainder of the Work, may be
accomplished prior to Subgtantisl Completion of al the Weork
subject 1 the following conditions,

l. OWNER at any time may request CON-
TRACTOR in Writing i

request ENGINEER 10 lssus a certificmie of Substantial
Completion for thal part of the Work.  Within a
Teazonable time afier either such request, OWNER,
CONTRACTOR, and ENGINEER shall mmke sn
inspection of that pant of the Wogk 1o determine its stanss
of completion. If ENGINEER does not consider that
Part of the Work to be substantially complete,
ENGINEER will nofify GWNER and CONTRACTOR
in writlog glving the rezsons thezefor. If ENGINEGR
Sonsiders that pant of the Work 1o be substantially
complete, the provisions of parsgraph 14,04 will apply
Wilh respect 10 certification of Substantial Completion of
that part of the Work and the division of responsibl iy
in respect thereof and access thercto,

2. No Decupancy Or separste operation pf partof
the Work may ocour prior to compliance with the

14.06  Final Inspection

A. Upon written notice fram CONTRACTOR that the
entiee Work or ag agreed portion therenf s comnplese,

notify  CON.
in which s
inspection reveals that the Work is insomplete or defective, -
CONTRACTOR shalt immediately take soch measures as are
hecessary t0 complete such Werk or remedy  such
deficiencies.

14.07  Final Paymens

A Application for Paymenr

1. Afier CONTRACTOR iay, in the opinion of
ENGINEER, salisfactorily complsted all corrections
identified during the final inspection and hasg delivered,

cerdficetes of inspection, marked-up recont documents
(as provided in Paragraph 6.12), and other documents,
CONTRACTOR may make applieation  for final
payment following the procedure for Ptogross payments.

2. The final Applicatiog for Payment shall be
accompanied (except as previously delivered) by: (i) all
{ tation called for in the Contracs Documents,
including but pot limited 10 the evidence of insurance
Tequired by subparagraph 5,04.B.7; (i) vonsent of the
Farcly, if any, 1o final paymeg(; and (i) complete and -
legally effective releases or wajvers {eatisfactory 1o
OWNER) of all Liea rights arising out of or Lieos filed
in conrection with the Wo. .

3. In liew of the refeases or waivers of Liens
specified in parsgraph 14.07.4.2 and as approved by
OWNER, CONTRACTDR iy furnish receipts or
relsases in full end ap affidavit of CONTRACTOR that:
(D the relesses and receipes include all labor, services,
Toaterial, and equiptnent for which z Lien could be filed:
and (i) all payrolls, materis) and equipment bills, and
olber indsbiedness connscied with fhe Work for which
OWNER or OWNER's property might n any way be
Tesponsible have been paid o otherwise satisfied. I any
Subeantractor or Supplier fails to fumish such a release :
or receipt in fall, CONTRACTOR may furnish a Bond
or other collateral satlsfactory 16 OWNER. to indemnlfy
OWNER against any Lien.
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B. Review of Application and A ecepiance

!. I, oo the basls of ENGINEER's chservation of
the Work daring construction and final inspection, and
ENGINEER's review of the final Applicatlon for
Paymemt and accompanying documentation as Tequired
by the Contract Documents, BNGINEER is satisfiad that
the Work has been complated pnd CONTRACTOR's
other obligations uader the Contract Documents bave
beea fulfilled, ENGINEER will, within teg dayz afier
rectipt of the final Application for Payment, indicate in
writing ENGINEER’s recommendagion of payinent and
prescat the Application for Payment t6 OWNER for pay-
medl.  AY Wbe same time ENGINEER will also Five
written notice to OWNER and CONTRACTOR thet the
Work 15 acceptable subject 10 e provisions of
paragraph 14.09. Otherwise, ENGINEER will return
the Application for Paymest to CONTRACTOR,
indicating in writing the reasoms for refusing (o
recommend final paymem, in which cate CON-
TRACTOR, shall make the necessary cormregtions and
resubmit the Application for Paymeni.

C. Paymeni Becomes Due

1. ‘Tudrty days after the prestntation 10 OWNER of
the Application for Payment and accompanying docu-
fmentation, the amount Tecommended by ENGINEER
will become. due and, when due, will be paid by OWN.
ER 0 CONTRACTOR.

14.08  Final Compledon Delayed

A, I, through no faull of CONTRACTOR, final
completion of the Work is significantly dslayed, and if
ENGINEER so confirms, OWNER shell, upon receipt of
CONTRACTOR's final Application for Payment and
mmumormmmmwmmmm
Agreement, meke payment of the balance due for that pertion
of e Work fully completed and acepted. [f the remaining
balance to be held by OWNER for Work not fully completed
of corrected §s less than the retainage stipplated in the
Agreement, and If Bonds have been: furnished as required in
paragraph 5.01, the writien consent of the surety to the
pRyment of the balance dus for tat portion of the Work fully
completed ard accepied shall be submited by CON-
TRACTOR to ENGINEER wiib the Application for such
payment. Such paymest shall be made under the lerms and
conditions poverning final payment, except that it shalt not
conslituie g walver of Claims,

1469  Waiver of Claims

: A. The making and accepiance of finaf payment will
constitute: )

[. a waiver of all Claims by OWNER against
CONTRACTOR, except Claims arising from unseted
Lieas, from defective Work appearing afer fina!
inspection pursuent 1o parsgraph 14.06, from falure 1o
comp!y“&mﬂnCnnmmDm:mentsurmcmmurmy
special  guarantees  specified therein, or from
CONTRACTOR'$ centinuing ohligations under the
Contract Documents; and

2. a waiver of Al Claims by CONTRACTOR
against OWNER other than (hose Previously made in
writing which are stili unserled.

ARTICLE J5 - SUSPENSION OF WORK AND
TERMINATION

15.01 OWNER May Suspend Work

A. At any time and withow! cause, OWNER may
suspead the Work or any portion thereof for & period of not
more han 90 consecutive days by aotice In writing to CON-
mcmnmdﬁmmﬂmmmmmamnwm
Work will be resumed. CONTRACTOR shall resume the
Work ca the: dato 5o fixed. ‘CONTRACTOR shall be allowed
#n adjustment in the Contract Price or an extension of the
Contract Times, or both, directly mtributable to any such
suspension if CONTRACTOR makes a Claim therefor as

provided in paragraph 10.05,
15.02 OWNER May Terminate for Cause

A, Theowurrmofmymwmeofﬂwfnllwing
events wil? jusiify termination for cause:

1. CONTRACTOR's pessistent failure to perform
the Work in accordance with the Contract Doguments.
(including, but not limited o, fadlure 10 supply sufficient
skilled workers of suitablé materials or equipment or
failare 1o adberc 1o the progress schedule established
under paragraph 2.07 as adjusied from time to fime
purseant (» paragraph §,04);

2. CONTRACTOR's disregard of Laws or
Regulations of any public body having jurisdiction;

3. CONTRACTOR's disregard of the suthorily of
ENGINBER; ur

4. CONTRACTOR’s violstion in any substantial
way of any provisions of the Contact Documents,

B. 1fune or more of the events lentified in parsgraph’
15.02.A ocour, OWNER may, afier giving CONTRACTOR
(artd the surety, if any) seven days written notice, terminate
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the services of CONTRACTOR, exciuda CONTRACTOR
from the Site, and rake Possession of the Work apd of aJ|

If such claims, coms,
such unpaid “balance,
CONTRACTOR shall pay the difference to OWNER. Such
claims, cogts, losses, end incurred by OWNER will
be reviewed by BNGINEER as 1o thejy reasonableness agd,
when o approved by ENGINEER, incorparated in 5 Change
Onder. When exercising any rights or remedies Under this
Paragraph QWNER shall not be required to obtain the bowest
Pprice for the Work pecf .

15.00  OWNER May Terminate For Convenience

A. Upon seven days writien rotice 10 CONTRACTOR
#ad ENGINEBR, OWNER may, without cavse and witheut
prejudics to any other right or remedy of OWNER, eleci 1o
lerminate the Contract, In such case, CONTRACTOR szl
be paid {wihowt duplication of any items).

L. Jor completed and acceptable Work executed in
actordance with the Contracy Documents prior to the
effcctive date of lerqination, including falr and
reasonable sums for overhead and profit on such Work:

2. for expenses sustained prior 1o the effective date
of tetmnlnation in Pesforming services and furnishing
labor, materlals, of equipnent as required by the
Contract Documents in connection with uncomplesed
Work, plus fair and reasonable surms for overhead and
Pprefit on such expenses:

3. for all elaims, coMs, losses, and darnages
{inchuding but not Kmiied ‘o all fees and charges of

engineers, architetts, altorneys, and gther Professionzis
and 2l court or arbitraiion of other dispule ressiugion
COSS) incurred iy senletment of wyminased CONtracls
with Subcontraciors, Suppliers, and ethers: and

4. for reasomable expenses direetly attributabls to
fermination,

B, CONTRACTOR shall ot be paid on aceount of Joss
of anticipated Profits or revenue or other ctonomic Juss
arising eut of or resulting from such tenmination, |

15.04  CONTRACTOR May Stop Work or Terminnge

A. If, throngh no aet or I'WIIBI'CONTR.ACTUR, the
Work js suspended for more trag 50 copsecutivs daye by

R may, Upon seven days writien
notice t0 OWNER and ENGINEER, and provided OWNER
or ENGINEER do not remedy such suspension or fajlure
within that time, terminats the Contract tndd recover from
OWNER payment og the same terms as provided in

be due, CONTRACTOR Ay, seven days afer writlen notice
o OWNER and ENGINEER, stop the Werk until payment
is made of al] such amouns dua CONTRACTOR, including

not intended to precude CONTRACTOR from making 5
Clalm under paragraph 10.05 for an adjusiment in Contract
Frice or Contract Times or otherwige for expenses o damege
directly attribistable to CONTRACTOR's stopping the Work .
45 permilted by this paragraph, -

ARTICLE 16 - DISPUTE RESOLUTION

16.01  Methods and Procedures

A. Dipine resohition methods gnd procedures, if any,
&hall be as 5t forth in the Supplementary Conditions. If no
method and procedurs bas been ge forth, and subject to the
provisions of paragraphs 9.09 and 10.05, OWNER aznd
CONTRACTOR may exercise such rights or remedies as
tither may otherwise have under the Contract Documents or
by Laws or Regulations in respect of any dispule.
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ARTICLE 17 - MISCELLANBOUS

17.01  Giving Notice

A, Whenever zny provision of the Contract Documents
requires the giving of writlen natice, it will be deemed to
have been validly piven If delivered in pericn 10 the
individual of 10 a member of the firm or to an officer of the
carporalion for whom it is intended, or if delivered at or sent
by registered or certified mall, postage prepaid, o the Jast
business addrees kmown (o the piver of the nofice.

17.02  Computarion of Times

A. When any poriod of time is referred w0 in ths
Camaubmummbydayn.ﬂwuib:mmpumdlouc]ude
the: first and Include the last day of such period. If the last
daynfnnymchpuﬁudfallsnna&mrdtyorSmﬂayorm
a day made a legal holiday by ihe law ufﬂmaPplicabte
jwhdielion,nIﬂhdnywﬂlbcumiuadfmmlhemmpuutm.

1703 Cumuladive Remedies

<A mm&mmdobﬁgaﬁnminmaibyﬂimﬂcmﬂ
Conditions and the rights and remadies available hereunder
wﬂuparﬂuhemmminaddi&mm.mdmnutwh
consitued i any way as a limitation of, any rights and
remedics avallable {0 any or all of them which are otherwiss
impumdorauﬂab!ebylawsormgﬂaﬁnns.byspedll
Warnnty or guarantes, of by othor provisions of the Contract
Dmmm.mdlhepmv!siomnel‘thlsmgnphwiubsu
effective a3 if repeated specifically in the Coniract
Documents In coancetion wilh each panicular dury,
obligation, right, and remedy 1o which they apply.

17.04  Survival of Obligations

A. All represepuations, indemnifications, warranties,
and guansniees made in, required by, r given in accordance
with the Contract Documents, s well as all continging
obligations indicated in the Conteact Documents, will survive
final payment, complerion, and acceplance of the Work o
termiration or completion of the Agreement,

17.05  Comtroliing Law

A. This Contrac! is to be govemed by the Jaw of the
slate in which the Project is located, -
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SUPPLEMENTARY CONDITIONS

1.01 GENERAL

These Supplementary Conditions amend or supplement the Standard General
Conditions of the Construction Contract (No. 1910-8, 1996 edit.) and other
provisions of the Contract Documents as indicated below. All provisions which are
not so amended or supplemented remain in full force and effect. If there is a conflict
between the Contract, General Conditions (No. 1910-8, 1996 edit.) and these
Supplementary Conditions, the terms of the Supplementary Conditions shall
control.

The Contractor shall note physically by cross out or cross reference notations all
changes in the General Conditions called for in the Supplementary Conditions
before submitting his Bid.

Unless otherwise indicated in these Supplementary Conditions, replace the term
“ENGINEER” wherever used in the Standard General Conditions of Contract and in
these Supplementary Conditions, with “TOWN”. The words “TOWN” and “OWNER”
may be used interchangeably throughout these documents.

ARTICLE 1 — DEFINITIONS — Page 6

SC-1.01.A

The terms used in these Supplementary Conditions which are defined in the
Standard General Conditions of the Construction Contract (No. 1910-8, 1996 edit.)
have the meanings assigned to them in the General Conditions, unless otherwise
indicated.

Amend paragraph SC-1.01.A.42 by replacing it with the following paragraph:

Subcontractor — An individual or entity having a direct contract with CONTRACTOR.
Sub-Subcontractor is an individual or entity having a direct contract with any
Subcontractor for the performance of a part of Work at the Project.

SC-1
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ARTICLE 5 — BONDS AND INSURANCE - Page 15

SC-5.01

Amend paragraph 5.01.C by adding the following language at the end of the
paragraph:

Any additional costs shall be borne by the Contractor.
SC-5.04

Add the new paragraphs immediately after paragraph 5.04 of the General
Conditions.

The limits of liability for the insurance required by paragraph 5.04 of the General
Conditions shall provide coverage for not less than the following amounts or greater
where required by law:

5.04.A.1 and 5.04.A.2 Worker’s Compensation, etc. under paragraphs 5.04.A.1 and
5.04.A.2 of the General Conditions:

1. Comprehensive General Liability:
(a) Coverage to include Premise/Operations, Broad Form Property
Damage, Contractual and Personal Injury, and XCU (where

applicable).
2. Limits:
(a) General Aggregate $1,000,000
(b) Each Occurrence $1,000,000
(c) Personal Injury $1,000,000
3. Coverage is to be written on an “occurrence” basis.
4. Owners and Contractors Protection:
(a) Bodily Injury:
Annual Aggregate $2,000,000
Each Occurrence $1,000,000

(b) Property Damage:
Annual Aggregate $2,000,000
Each Occurrence $1,000,000

SC-2
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5. Worker’s Compensation shall be in accordance with the provisions of the laws
of the State of Florida.

5.04.A.6 Comprehensive Automobile Liability:
(a) Coverage to include all owned, hired, non-owned vehicles, and/or
trailers and other equipment required to be licensed.

(b) Limits:
Combined Single Limit $2,000,000

5.04.B.1 Umbrella:
(a) Limits:
Aggregate $1,000,000

(b) Cover all claims arising out of the contractor’s operations or premises,
anyone directly or indirectly employed by the Contractor or
Subcontractor, and the Contractor’'s obligations under
indemnification under this Contract.

5.04.B.8 The Town of Bay Harbor Islands, shall be included as a named insured
party under the Contractor’s Liability Insurance. The following
paragraph is required to appear unaltered on the Certificate of
Insurance.

“The Town of Bay Harbor Islands, Florida is hereby named Additional
Insured under the terms of this policy.”

5.04.B.9 A thirty (30) day Notice of Cancellation is required and must be stated
on the Certificate of Insurance.

5.04.B.10 The Certificate of Insurance shall be issued to the Town of Bay Harbor
Islands, Florida at the following address:

Town of Bay Harbor Islands
9665 Bay Harbor Terrace
Bay Harbor Islands, Florida 33154

ARTICLE 6 — CONTRACTOR’S RESPONSIBILITIES — INDEMNIFICATION — Page 18

SC-6.01

Add the new paragraphs immediately after paragraph 6.01.B of the General
Conditions.
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The Contractor shall perform all work in compliance with all applicable safety
codes. A competent English-speaking superintendent will be on the job at all times
during working hours and will be subject to call during off-duty hours for
emergency situations. The superintendent shall overall charge of the work with
complete authority regarding the Contractor’s workmen, equipment and material
purchases. The superintendent shall have complete authority to act on behalf of
the Contractor. This person must be sufficiently qualified and have read and
understood the Drawings, Specifications and all Contract Documents.
SC-6.02

Add the new paragraphs immediately after paragraph 6.02.B of the General
Conditions.

The Project sites being located in a single and multifamility residential area, there
shall be no undue noise created, whether by workers arriving at the sites or by
actual construction work, before 9:00 a.m. or after 5:00 p.m. Monday through
Friday. No work shall be performed on Saturdays or Sundays or legal holidays as
defined by the Town. There are no public sanitary facilities nearby the work sites,
and the Contractor must therefore make arrangements for portable sanitary
facilities as authorized by the Town.

SC-6.06

Amend paragraph 6.06.A by replacing the last sentence of the paragraph with the
following sentence:

CONTRACTOR shall not be required to employ any Subcontractor, supplier, or
other individual or entity to furnish or perform any of the Work against whom
CONTRACTOR has reasonable objection, except as required by 6.06.B and the
Instruction to Bidders.

Amend paragraph 6.06.B by adding the words “Instructions to Bidders” before
Supplementary Conditions wherever it appears.

Amend paragraph 6.06.B by deleting the following sentence from the paragraph:
CONTRACTOR shall submit an acceptable replacement for the rejected
Subcontractor, Supplier, or other individual or entity, and the Contract Price will

be adjusted by the difference in the cost occasioned by such replacement, and an
appropriate Change Order will be issued or Written Amendment signed.
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Amend paragraph 6.06.B by adding the following language at the end of the last
sentence of the paragraph:

Nor does such acceptable create a contractual relationship between the OWNER
and any subcontractor, supplier, individual or entity.

SC-6.09

Amend paragraph 6.09.C by replacing the first sentence of the paragraph with the
following sentence:

Changes in Laws or Regulations which become effective after the time of opening
of Bids (or, on the Effective Date of the Contract if there were no Bids) having an
effect on the cost or time of performance of the Work may be the subject of an
adjustment in Contract Price or Contract Times.

Add the new paragraphs immediately after paragraphs 6.09.C. of the General
Conditions:

All vehicles used in connection with the Contractor’s operations will be required
to pay regular tolls to use the Broad Causeway, and to have identification signs.

SC-6.11

Add the new paragraphs immediately after paragraph 6.11.B of the General
Conditions:

Adjacent residents must have access to their driveways at all times. All barricades
and warning signs for any traffic lane closures will be provided and maintained by
the Contractor. Cost of all barricades and signs shall be the responsibility of the
Contractor. Any off-duty officers as may be required in the maintenance of traffic
shall be provided by the Contractor at the Contractor’s Expense.

SC-6.12

Amend paragraph 6.12.A by replacing the first sentence of the paragraph with the
following sentence:

CONTRACTOR shall maintain in a safe place at the Project one record copy of all
drawings, specifications, addenda, written amendments, change orders, work
change directives, field orders, as-builts and written interpretations and
clarifications in good order and annotated to show changes made during
construction.
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SC-6.13

Amend paragraph 6.13.A.3 by replacing it with the following paragraph:

Other property at the Project or adjacent thereto, including, but not limited, to
trees, shrubs, lawns, walks, pavements, roadways, structures, utilities, and
underground facilities not designated for removal, relocation, or replacement in
course of construction.

SC-6.20

Amend the paragraphs 6.20.A.1 and 6.20.A.2 by replacing them with the following
paragraph:

To the fullest extent permitted by Laws and Regulations, the Parties agree that in
consideration of the first $10.00 dollars to be paid by TOWN to Contractor
hereunder- and other specific consideration, the receipt and sufficiency of which
is hereby acknowledged, the Contractor shall indeminify, defend and hold
harmless the TOWN and their consultants, agents, officers and employees, and
the elected officials of the Owner, from and against all claims, damages, losses and
expenses, direct, indirect or consequential (including but not limited to fees and
charges of engineers, architects, attorneys and other professional and court and
arbitration costs) arising out of or resulting from the performance of the Work,
provided that any such claim, damage, loss or expense (a) is attributable to bodily
injury, sickness, disease or death, or to injury to or destruction of tangible property
(other than the Work itself) including the loss of use resulting therefrom and (b) is
caused in whole or in part by any negligent act or omission of CONTRACTOR, any
Subcontractor, any person or organization directly or indirectly employed by any
of them to perform or furnish any of the Work or anyone for whose acts any of
them may be liable, regardless of whether or not it is caused in part by a party
indemnified hereunder or arises by or is implied by Law and Regulations regardless
of the negligence of any such party.

Amend paragraphs 6.20.B by replacing it with the following paragraph:

In any and all claims against TOWN or any of their consultants, agents or
employees by any CONTRACTOR, any Subcontractor, any person or organization
directly or indirectly employed by any of them to perform or furnish any of the
Work or anyone for whose acts any of them may be liable, the indemnification
obligation under paragraph 6.20 shall not be limited in any way, by any limitation
on the amount or type of damages, compensation or benefits payable by or for
CONTRACTOR or any such Subcontractor or other person or organization under
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worker’s or workmen’s compensation acts, disability benefit acts or other
employee benefit acts.

ARTICLE 8 — OWNER’S RESPONSIBILITIES - Page 26

Throughout this Article, OWNER is interchangeably with TOWN.
SC-8.01
Amend paragraph 8.01 A by replacing it with the following paragraph:

Except as otherwise provided in these General Conditions, TOWN shall issue all
communications to CONTRACTOR through the TOWN MANAGER, STAFF
ENGINEER or PROJECT MANAGER.

SC-8.02
Delete paragraph 8.02 A.

ARTICLE 9 — ENGINEER’S STATUS DURING CONSTRUCTION - Page 27

The use of “Engineer” throughout this Article shall mean the Town’s “Staff Engineer or
Project Manager”.

SC-9.03
Delete paragraph 9.03A.
SC-9.05

Amend paragraph 9.05.A by deleting the following sentence from the end of the
paragraph:

If TOWN and CONTRACTOR are unable to agree on entitlement to or on the
amount or extent, if any, of any adjustment in the Contract Price or Contract
Times, or both, as a result of a Field Order, a Claim may be made therefore as
provided in paragraph 10.05.

ARTICLE 10 — CHANGES IN THE WORK; CLAIMS - Page 29

SC-10.01

Amend paragraph 10.01.A by replacing the first sentence of the paragraph with
the following sentence:

Without invalidating the Contract and without notice to any Surety, TOWN may,
at any time or from time to time, order additions, deletions, or revisions in the
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Work by a Written Amendment, a Change Order, a Work Change Directive, or a
Field Directive.

Amend paragraph 10.05.D by adding the following sentence at the end of the
paragraph:

Adherence to the terms of paragraph 10.05 is a condition precedent to bringing
any further action in litigation, arbitration or any other dispute resolution forum.

ARTICLE 11 — COST OF THE WORK; CASH ALLOWANCE; UNIT PRICE WORK - Page 30

SC-11.01

Amend paragraph 11.01.A.1 by deleting the word Saturday from the last sentence
of the paragraph.

ARTICLE 12 — CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIMES

SC-12.06.B

Amend paragraph 12.06.B by replacing the entire paragraph with the following
paragraph:

Contractor will not be entitled to any adjustment in the Contract Price for delays
extended general conditions, extended overhead, loss of productivity,
acceleration or any damages or other compensation whatsoever in the event of
any delays in the progress of the Work on account of hindrances or delays from
any cause whatsoever. Such causes of delay include but are not limited to differing
site conditions, difficulty in acquiring building permits, limited access to the
Project, failure to approve plans and shop drawings on time, delays caused by
governmental action, inaction or regulation, subsurface conditions, material
shortage or delay in delivery of materials. It is the specific intent hereunder that
an extension of time will be the sole and exclusive remedy for delay or any type,
description of category. However, if occasioned by an act of God, or by any act or
omission on the part of the TOWN such act, hindrance or delay may entitle the
CONTRACTOR to an extension of time in which to complete the Work which shall
be determined by the STAFF ENGINEER, employed by the TOWN, provided that
the CONTRACTOR will give notice as provided herein. The foregoing limitations on
adjustments to Contract Price also apply to any causes of delay which affect any
subcontractor, material-man, supplier or laborer on the Project. In no event, if any
such events of delay occur, shall any subcontractor, material-man, supplier or
laborer be entitled to additional compensation for delays including claims for
extended general conditions, extended overhead and the like against the TOWN.
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ARTICLE 13 — TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK — Page 34

SC-13.04
Amend paragraph 13.04.A by replacing it with the following paragraph:

If any Work is covered contrary to the Technical Specifications, Drawings or
Contract Documents, it must, if requested by the TOWN, be uncovered for his
observation and replaced at CONTRACTOR’S expense.

Amend paragraph 13.04.B by adding the following language at the end of the
second sentence:

, or direct payment if remaining Contract funds are not sufficient.
SC-13.09

Amend paragraph 13.09.C by adding the following language at the end of the first
sentence:

,or direct payment if remaining Contract funds are not sufficient.

ARTICLE 14 — PAYMENTS TO CONTRACTORS AND COMPLETION — Page 36

SC-14.02.A.2

Amend paragraph 14.02.A.2 by deleting the existing paragraph and replacing it
with the following paragraph:

With each Application for Payment, the CONTRACTOR shall include a Partial
Waiver Upon Progress Payment or Statutory Waiver and Final Release, as
appropriate from each and every material-man, supplier and or laborer (“Potential
Lienor”) who has provided labor, services or materials for the Project. Contractor
shall submit its own Statutory Waiver and Partial Release of Line or Statutory
Waiver and Final Release of Lien, as appropriate, with each Application for
Payment. Moreover, CONTRACTOR shall ensure that no construction liens, or any
encumbrances in the nature thereof or any other encumbrances whatsoever
(including equitable lien claims), shall be filed or maintained by the CONTRACTOR
or by any Potential Lienor in connection with any Work for which OWNER has
made payment or for which payment is not yet due. As a condition precedent to
the receipt of each progress payment from the TOWN, CONTRACTOR must furnish
the Partial Waiver upon Progress Payment Statutory Waiver and Final Release
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from each Potential Lienor, in the form prescribed by TOWN, together with a
Contractor’s Affidavit and Partial Release, in the form prescribed by the TOWN.
Further as a condition precedent to the receipt of the final payment, the
CONTRACTOR shall provide TOWN with a Statutory Waiver and Final Release from
each Potential Lienor in the form prescribed by TOWN, together with a
Contractor’s Affidavit and Final Release. Each Release given to the TOWN shall
waive and release any lien rights of the Potential Lienor to the extent payment is
made with respect to any Work performed through the date of the Release. For
any Potential Lienor who has served a Notice to Owner and/or Notice to
Contractor, but who has not provided labor, services or materials during the
period of time covered by an Application for Payment, the CONTRACTOR shall
provide a Zero Dollar Release in the form prescribed by TOWN. CONTRACTOR shall
comply with all requirements of Florida Statutes, Chapter 713. CONTRACTOR
agrees to indemnify, defend and hold the OWNER harmless from and against any
and all liens or other claims whatsoever filed against the TOWN or the TOWN’s
property by any Potential Lienor for worked performed or materials or services
furnished in connection with the Work for which CONTRACTOR has been paid or
for which payment is not yet due at the time the Lien is recorded. In the event a
Claim of Lien is recorded against the OWNER’S property, the CONTRACTOR shall
cause the same to be satisfied within ten (10-) days following the date of
recordation of the Claim_of Lien, or in the alternative, shall cause the Claim of Lien
to be transferred to a Bond. In the event any Liens are not cleared of record within
ten (10) days of recordation, TOWN shall have the right to settle, satisfy, or
transfer such Lien to a Bond at CONTRACTOR'’S sole cost and expense and TOWN
may offset any such cost against the next payment due to CONTRACTOR, or
CONTRACTOR shall make a direct payment if remaining Contract funds are not
sufficient.

TOWN shall not be limited to an is entitled to all other remedies available at law
or in equity. The provisions of this paragraph shall be deemed an independent
covenant of the CONTRACTOR and shall be effective with respect to all Work
performed and materials and services furnished under the Contract Documents,
Change Orders or any other agreement for work with respect to the Project.

SC-14.02.D.1.b

Amend paragraph 14.02.D.1.b by deleting the existing paragraph and replacing it
with the following:

Liens have been recorded in connection with the Work or the Project.
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SC-14.07
Amend paragraph 14.07.A.1 by replacing it with the following paragraph:

After CONTRACTOR has, in the opinion of TOWN, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance
with the Contract Documents, all maintenance and operation instructions,
schedules, guarantees, Bonds, certificates or other evidence of insurance,
certificates of inspection, marked-up record documents (as provided in paragraph
6.12), final releases, final affidavits, Asbuilts, and other documents, CONTRACTOR
may make application for final payment following the procedure for progress
payments.

Amend paragraph 14.07.A.2 by adding the following language at the end of the
first sentence:

Or claims made against the Bonds provided by CONTRACTOR under the Contract
Documents.

Delete paragraph 14.07.A.3 in its entirely.
SC-14.09
Amend paragraph 14.09.A.1 by replacing it with the following paragraph:

A waiver of all Claims by TOWN against CONTRACTOR, except Claims arising from
unsettled Liens or Claims against the Bonds, from defective Work appearing after
final inspection pursuant to paragraph 14.06, from failure to comply with the
Contract Documents or the terms of any special guarantees specified therein, or
from CONTRACTOR’s continuing obligations under the Contract Documents; and

ARTICLE 15 — SUSPENSION OF WORK AND TERMINATION - Page 40

SC-15.03
Delete paragraph 15.03.A.3 in its entirely.
Delete paragraph 15.03.A.4 in its entirely.
SC-15.04

Amend paragraph 15.04.A by deleting the last sentence of the paragraph.

SC-11
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AGENDA ITEM REPORT
November 3, 2022

ITEM NUMBER: 2.

ITEM: Consideration and Approval to enter into a Time and Material Agreement with WSP
USA, Inc. for the Not-to Exceed amount of $50,000 to provide engineering support, project
management/coordination and permitting related to the Sanitary Sewer Pump Station Emergency
caused by Hurricane Ian. Enclosed is a copy of the Agreement.

DESCRIPTION:

Staff from WSP USA, Inc. will provide support to the Town in terms of engineering services,
project management, coordination, and permitting related to the Town's Sanitary Sewer
Emergency Project caused by Hurricane lan. In addition, staff will provide support in the
transition of some ongoing projects. Enclosed is a copy of the Agreement.

RECOMMENDED ACTION:
Approval

FINANCIAL ANALYSIS:
The sewer emergency as a result of Hurricane Ian, was not included in the Town's approved FY
Budget 2022-2023. The Town is applying for reimbursement under FEMA.

BUDGET IMPACT:

Submitted By: Jose Custodio, Town Engineer

ATTACHMENTS
| 1. |Agreement Emergency On Call




AGREEMENT FOR

ON CALL PROFESSIONAL ENGINEERING SERVICES

This Agreement (“Agreement”) made and entered into this day of
November, 20__ by and between Town of Bay Harbor Islands, whose address is 9665
Bay Harbor Terrace, Bay Harbor Islands, Florida, 33154, hereinafter referred to as
“TOWN”

AND

WSP USA, Inc. a foreign corporation of the State of New York, authorized to do
business in the State of Florida, whose address is 7650 Corporate Center Drive, Suite 300,
Miami, FL 33126 its successors and assigns, hereinafter referredtoas"CONSULTANT",

WITNESSETH:

WHEREAS, TOWN desires to employ the professional engineering services of
CONSULTANT for various Town Projects related to the Town’s Sanitary Sewer
Emergency at the Main Pump Station D Project and transition of projects located in Bay
Harbor Islands, Florida; and

WHEREAS, CONSULTANT has agreed to enter into a continuing contract to provide
Professional services at a time and material, not to exceed amount of $50,000 and;

WHEREAS, The professional services required by this Contract will be for services in the
form of a contract, commencing on November 14, 2022 (the “effective date” of this
agreement) and ending once the emergency project is completed; and

NOW, THEREFORE, in consideration of the mutual promises, covenants and
agreements stated herein, and for other good and valuable consideration, the sufficiency of
which is hereby acknowledged, TOWN and CONSULTANT agree as follows:

ARTICLE 1

11 REPRESENTATIONS AND WARRANTIES

By executing this Agreement, CONSULTANT makes the following express representations
and warranties to the TOWN:

1.1.1 The CONSULTANT shall maintain all necessary licenses, permits or other
authorizations necessary to act as CONSULTANT for the Project (and individual
Task Order) untilthe CONSULTANT’S duties hereunder have been fully satisfied;

1.1.2 The CONSULTANT has become or will become familiar with the Project site and
the local conditions under which the Work is to be completed.

1.1.3 The CONSULTANT shall prepare all documents required by this Agreement
including, but not limited to, all contract plans and specifications, in such a manner
that they shall be in conformity and comply with all applicable law, codes and
regulations. The CONSULTANT warrants that the documents prepared as a part of

1



this Contract will be adequate and sufficient to accomplish the purposes of the
Project, therefore, eliminating any additional construction cost due to missing or
incorrect design elements in the contract documents;

1.1.4 The CONSULTANT assumes full responsibility to the extent allowed by law with
regards to his performance and those directly under hisemploy.

1.1.5 The CONSULTANT'’S services shall be performed as expeditiously as is consistent
with professional skill and care and the orderly progress of the Project. In
providing all services pursuant to this agreement, the CONSULTANT shall abide
by all statutes, ordinances, rules and regulations pertaining to, or regulating the
provisions of such services, including those nowin effect and hereinafter adopted.
Any violation of said statutes, ordinances, rules and regulations shall constitute a
material breach of this agreement and shall entitle the Board to terminate this
contract immediately upon delivery of written notice of termination to the
CONSULTANT.

1.1.6 At all times and for all purposes under this agreement the CONSULTANT is an
independent contractor and not an employee of the Town of Bay Harbor Islands.
No statement contained in this agreement shall be construed so as to find the
CONSULTANT or any of his/her employees, contractors, servants, or agents to be
employees ofthe Town of Bay Harbor Islands.

1.1.7 The CONSULTANT shall not discriminate against any person on the basis of race,
creed, color, national origin, sex, age, or any other characteristic or aspect which is
not job related, in its recruiting, hiring, promoting, terminating, or any other area
affecting employment under this agreement or with the provision of services or
goods under this agreement.

ARTICLE I

SCOPE OF BASIC SERVICES

2.1 SCOPE OF WORK

The CONSULTANT will perform for the TOWN services in accordance with the
requirements outlined in this Agreement. The work performed under this Agreement will
be in accordance with the provisions of F.S. 287.055 for Continuing Contracts.

The terms and conditions of this Agreement shall apply to each Task Order, except to the
extent expressly modified. When a Task Order is to modify a provision of this Agreement,
the Article of this Agreement to be modified will be specifically referenced in the Task Order
and the modification shall be precisely described.

2.2 CORRECTION OF ERRORS, OMISSIONS, DEFICIENCIES

The CONSULTANT shall, without additional compensation, promptly correct any errors,
omissions, deficiencies, or conflicts in the work product of the CONSULTANT or its
subconsultants, or both.

2.3  NOTICE REQUIREMENT
All written correspondence to the TOWN shall be dated and signed by an authorized

representative of the CONSULTANT. Any notice required or permitted under this
2



agreement shall be in writing and hand delivered or mailed, postage pre-paid, to the
TOWN by certified mail, return receipt requested, to the following:

Yvonne Hamilton

Town Clerk

Town of Bay Harbor Islands
9665 Bay Harbor Terrace,
Bay Harbor Islands, Florida
33154
yhamilton@bayharborislands-

fl.gov

And: Joseph S. Geller

200 East Broward Boulevard, Suite 1800
Fort Lauderdale, Florida

3301

Joseph.geller@gmlaw.com
www.gmlaw.com

For the Consultant:

3.1

3.2

4.1

4.2

ARTICLE Il

ADDITIONAL SERVICES

Additional services are services notincluded inthe Scope of Basic Services. Should
the TOWN require additional services they shall be paid for by the TOWN at rates
or fees negotiated at the time when services are required, but only if approved by
the TOWN before commencement.

If Additional Services are required the TOWN shall issue a letter requesting and
describing therequested servicestothe CONSULTANT. The CONSULTANT shall
respond with afee proposal to perform the requested services. Only after receiving
an amendment to the Agreement and a notice to proceed from the TOWN, shall
the CONSULTANT proceed with the Additional Services.

ARTICLE IV

TOWN'S RESPONSIBILITIES

The TOWN shall provide full information regarding requirements for the Project
(and individual Task Order) including physical location of work, Town maintained
roads, maps.

The TOWN shall designate a representative to act on the TOWN'’s behalf with

respect to the Project (and individual Task Order). The TOWN or its

representative shall render decisions in a timely manner pertaining to documents

submitted by the CONSULTANT in order to avoid unreasonable delay in the orderly
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4.3

4.4

4.5

4.6

4.7

5.1

5.2

5.3

5.4

and sequential progress of the CONSULTANT’S services.

Prompt written notice shall be given by the TOWN and its representative to the
CONSULTANT if they become aware of any fault or defect in the Project (and
individual Task Order) or non-conformance with the Agreement Documents. Written
notice shall be deemed to have been duly served if sent pursuant to paragraph 2.3.

The TOWN shall furnish the required information and services and shall render
approvals and decisions as expeditiously as necessary for the orderly progress of
the CONSULTANT’S services and work of the contractors.

The TOWN'’s review of any documents prepared by the CONSULTANT or its
subconsultants shall be solely for the purpose of determining whether such
documents are generally consistent with the TOWN's criteria, as, and if, modified.
No review of such documents shall relieve the CONSULTANT of responsibility for
the accuracy, adequacy, fitness, suitability or coordination of its work product.

The TOWN shall provide copies of necessary documents required to complete the
work.

Any information that may be of assistance to the CONSULTANT that the TOWN
has immediate access to will be provided as requested.

ARTICLE V

INDEMNIFICATION AND HOLD HARMLESS

The CONSULTANT covenants and agrees to indemnify and hold harmless the Town
of Bay Harbor Islands, its officers and employees from liabilities, damages, losses
and costs, including but not limited to, reasonable attorneys’ fees, to the extent
caused by the negligence, recklessness, or intentional wrongful conduct of the
CONSULTANT, subcontractor(s) and other persons employed or utilized by the
CONSULTANT in the performance of the contract.

In the event that the completion of the project (to include the work of others) is
delayed or suspended as a result of the CONSULTANT’s failure to purchase or
maintain the required insurance, the CONSULTANT shall indemnify the Town from
any and all increased expenses resulting from such delay. Should any claims be
asserted against the Town by virtue of any deficiency or ambiguity caused by the
CONSULTANT’S negligence, recklessness or intentional wrongful conduct the
CONSULTANT agrees and warrants that the CONSULTANT shall hold the Town
harmless and shall indemnify it from all losses occurring thereby and shall further
defend any claim or action on the Town’s behalf.

The extent of liability is in no way limited to, reduced, or lessened by the insurance
requirements contained elsewhere within this agreement.

This indemnification shall survive the expiration or earlier termination of the contract.



ARTICLE VI

PERSONNEL
6.1 PERSONNEL
The CONSULTANT shall assign only qualified personnel to perform any service concerning

the project. At the time of execution of this Agreement, the parties anticipate that the
following named individuals will perform those functions as indicated:

NAME FUNCTION

JOSE CUSTODIO PROJECT MANAGER / PERMITTING/ INSPECTION
ALAN STERENTAL MUNICIPAL ENGINEER / PERMITTING

WERNER REINEFELD LEAD MANAGER / QA/QC

So long as the individuals named above remain actively employed or retained by the
CONSULTANT, they shall perform the functions indicated next to their names. If they are
replacedthe CONSULTANT shall notify the TOWN ofthe change immediately, butthis does
not require a formal amendment to the Agreement.

ARTICLE VI

COMPENSATION AND TERM

7.1 PAYMENT SUM

7.1.1 The TOWN shall pay the CONSULTANT in current funds for the CONSULTANT'S
performance of this Agreement based on rates negotiated and agreed upon and
shown in Attachment A.

7.2 PAYMENTS

7.2.1 Forits assumption and performances of the duties, obligations and responsibilities
set forth herein, the CONSULTANT shall be paid monthly. Payment will be made
pursuant to the Local Government Prompt Payment Act 218.70, Florida Statutes.

(A) Ifthe CONSULTANT'S duties, obligations and responsibilities are materially
changed by amendmentto this Agreement after execution of this Agreement,
compensation due to the CONSULTANT shall be equitably adjusted, either
upward or downward;

(B) As a condition precedent for any payment due under this Agreement, the
CONSULTANT shall submit monthly, unless otherwise agreed in writing by the
TOWN, a proper invoice to TOWN requesting payment for services properly
rendered and reimbursable expenses due hereunder. The CONSULTANT'S
invoice shall describe with reasonable particularity the service rendered. The
CONSULTANT’S invoice shall be accompanied by such documentation or data

5



7.3

7.3.1

7.4
7.4.1

8.1

8.2

8.3

in support of expenses for which payment is sought at the TOWN may require.
REIMBURSABLE EXPENSES

Reimbursable expenses include expenses incurred by the CONSULTANT in the
interest of the project:

a. Expensesoftransportationsubmitted by CONSULTANT, inwriting, andliving
expenses in connection with travel authorized by the TOWN, in writing, but
only to the extent and in the amounts authorized by Section 112.061, Florida
Statutes;

b. Costofreproducing maps ordrawings or other materials used in performing the
scope of services;

c. Postage and handling of reports;

TERM OF AGREEMENT
This contract shall commence on November 14, 2022 (the “effective date” of this
agreement) and end with the completion of the Emergency Project.

ARTICLE VIII

INSURANCE

The CONSULTANT shall obtain insurance as specified and maintain the required
insurance at all times that this Agreement is in effect. In the event the completion of
the project (to include the work of others) is delayed or suspended as a result of the
CONSULTANT'’S failure to purchase or maintain the required insurance, the
CONSULTANT shall indemnify the TOWN from any and all increased expenses
resulting from such delay.

The coverage provided herein shall be provided by an insurer with an A.M. Best
rating of VI or better, that is licensed to business in the State of Florida and that has
an agent for service of process within the State of Florida. The coverage shall
contain an endorsement providing thirty (30) days notice to the TOWN prior to
any cancellation of said coverage. Said coverage shall be written by an insurer
acceptable to the TOWN and shall be in a form acceptable to the TOWN.

CONSULTANT shall obtain and maintain the following policies:

A. Workers’ Compensation insurance as required by the State of Florida, sufficient
to respond to Florida Statute 440.

B. Employers Liability Insurance with limits of $1,000,000 per Accident, $1,000,000
Disease, policy limits, $1,000,000 Disease each employee.

C. Comprehensive business automobile and vehicle liability insurance covering
claims for injuries to members of the public and/or damages to property of others
arising from use of motor vehicles, including onsite and offsite operations, and
owned, hired or non-owned vehicles, with One Million Dollars ($1,000,000.00)
combined single limitand One Million Dollars ($1,000,000.00) annual aggregate.

6



9.1

. Commercial general liability, including Personal Injury Liability, covering claims

for injuries to members of the public or damage to property of others arising out
of any covered act or omission of the CONSULTANT or any of its employees,
agents or subcontractors or subconsultants, including Premises and/or
Operations, Products and Completed Operations, Independent Contractors;

Broad Form Property Damage and with One Million Dollars ($1,000,000) per
occurrence and annual aggregate.

An Occurrence Form policy is preferred. If coverage is changed to or provided
on a Claims Made policy, its provisions should include coverage for claims filed
on or after the effective date of this contract. In addition, the period for which
claims may be reported must extend for a minimum of 48 months following the
termination or expiration of this contract.

. Professional Liability insurance of $1,000,000 per occurrence and $2,000,000

annual aggregate. If coverage is provided on a claims made basis, an extended
claims reporting period of four (4) years will be required. Recognizing that the
work governed by this contract involves the furnishing of advice or services of a
professional nature, the CONSULTANT shall purchase and maintain, throughout
the life of the contract, Professional Liability Insurance which will respond to
damages resulting from any claim arising out of the performance of professional
services or any error or omission of the CONSULTANT arising out of work
governed by this contract.

. TOWN shall be named as an additional insured with respect to

CONSULTANT'S liabilities hereunder in insurance coverages identified in
Paragraphs C and D.

. CONSULTANT shallrequire its subconsultants to be adequately insured at least

tothe limits prescribed above, and to any increased limits of CONSULTANT if so
required by TOWN during the term of this Agreement. TOWN will not pay for
increased limits of insurance for subconsultants.

. CONSULTANT shall provide to the TOWN certificates of insurance or a copy of

all insurance policies including those naming the TOWN as an additional
insured. The TOWN reserves the right to require a certified copy of such
policies upon request.

If the CONSULTANT participates in a self-insurance fund, a Certificate of
Insurance will be required. In addition, the CONSULTANT may be required to

submit updated financial statements from the fund upon request from the
TOWN.

ARTICLE IX

MISCELLANEOUS

SECTION HEADINGS

Section headings have beeninserted in this Agreement as a matter of convenience
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9.2

9.3

9.4

9.5

of reference only, and it is agreed that such section headings are not a part of this
Agreement and will not be used in the interpretation of any provision of this
Agreement.

OWNERSHIP OF THE PROJECT DOCUMENTS

The documents prepared by the CONSULTANT for this Project belong to the
TOWN and may be reproduced and copied without acknowledgement or
permission of the CONSULTANT.

SUCCESSORS ANDASSIGNS

The CONSULTANT shall not assign or subcontract its obligations under this
agreement, except in writing and with the prior written approval of the TOWN and
the CONSULTANT, which approval shall be subject to such conditions and
provisions as the Board may deem necessary. This paragraph shall be
incorporated by reference into any assignment or subcontract and any assignee
or subcontractor shall comply with all of the provisions of this agreement. Subject
to the provisions of the immediately preceding sentence, each party hereto binds
itself, its successors, assigns and legal representatives to the other and to the
successors, assigns and legal representatives of such other party.

NO THIRD PARTY BENEFICIARIES

Nothing contained herein shall create any relationship, contractual or otherwise, with
or any rights in favor of, any third party.

TERMINATION

Inthe event thatthe CONSULTANT shall be found to be negligent in any aspect of

service, the TOWN shall have the right to terminate this agreement after five days

written notification to the CONSULTANT.

Either ofthe parties hereto may cancel this Agreement without cause by giving the
other party thirty (30) days written notice of its intention to do so.

. Termination for Cause and Remedies: Inthe event of breach of any contract terms,

the TOWN retains the right to terminate this Agreement. The TOWN may also
terminate this agreement for cause with CONSULTANT should CONSULTANT fail
to perform the covenants herein contained at the time and in the manner herein
provided. In the event of such termination, prior to termination, the TOWN shall
provide CONSULTANT with five (5) calendar days’ notice and provide the
CONSULTANT with an opportunity to cure the breach that has occurred. If the
breach is not cured, the Agreement will be terminated for cause. If the TOWN
terminates this agreement with the CONSULTANT, TOWN shall pay
CONSULTANT the sum due the CONSULTANT under this agreement prior to
termination, unless the cost of completion to the TOWN exceeds the funds
remaining in the contract; however, the TOWN reserves the right to assert and
seek an offset for damages caused by the breach. The maximum amount due to
CONSULTANT shall notin any event exceed the spending cap in this Agreement.
In addition, the TOWN reserves all rights available to recoup monies paid under
this Agreement.



9.6

9.7

. Termination for Convenience: The TOWN may terminate this Agreement for

convenience, at any time, upon 30 days’ notice to CONSULTANT. If the TOWN
terminates this agreement with the CONSULTANT, TOWN shall pay
CONSULTANT the sum due the CONSULTANT under this agreement prior to
termination, unless the cost of completion to the TOWN exceeds the funds
remaining in the contract. The maximum amount due to CONSULTANT shall not
exceed the spending cap in this Agreement.

. For Contracts of any amount, if the TOWN determines that the Consultant has

submitted a false certification under Section 287.135(5), Florida Statutes or has
been placed on the Scrutinized Companies that Boycott Israel List, or is engaged in
aboycott of Israel, the County shall have the option of (1) terminating the Agreement
after it has given the Consultant written notice and an opportunity to demonstrate the
agency’s determination of false certification was in error pursuant to Section
287.135(5)(a), Florida Statutes, or (2) maintaining the Agreement if the conditions of
Section 287.135(4), Florida Statutes, are met.

For Contracts of $1,000,000 or more, ifthe TOWN determines that the Consultant

submitted a false certification under Section 287.135(5), Florida Statutes, or if the

Consultant has been placed on the Scrutinized Companies with Activities in the
Sudan List, the Scrutinized Companies with Activities inthe Iran Petroleum Energy
Sector List, or been engaged in business operations in Cuba or Syria, the County
shall have the option of (1) terminating the Agreement after it has given the
Consultant written notice and an opportunity to demonstrate the agency's
determination of false certification was in error pursuant to Section 287.135(5)(a),
Florida Statutes, or (2) maintaining the Agreement if the conditions of Section
287.135(4), Florida Statutes, are met.

CONTRACT DOCUMENTS

This contract consists of the Request for Proposals, any addenda, the Form of
Agreement (Articles I-1X), the CONSULTANT'S response to the RFQ, the
documents referred to in the Form of Agreement as a part of this Agreement, and
attachment A, and modifications made after execution by written amendment. Inthe
event of any conflict between any of the Contract documents, the one imposing the
greater burden on the CONSULTANT will control.

PUBLIC ENTITIES CRIMES

A person or affiliate who has been placed on the convicted vendor list following a
conviction for public entity crime may not submit a bid on contracts to provide any
goods or services to a public entity, may not submit a bid on a contract with a public
entity for the construction or repair of a public building or public work, may not
submit bids on leases of real property to public entity, may not be awarded or
perform work as a contractor, supplier, subcontractor, or consultant under acontract
with any public entity, and may not transact business with any public entity in excess
of the threshold amount provided in Section 287.017 of the Florida Statutes, for
CATEGORY TWO for a period of 36 months from the date of being placed onthe
convicted vendor list.

By signing this Agreement, CONSULTANT represents that the execution of this
Agreement will not violate the Public Entity Crimes Act (Section 287.133, Florida
Statutes). Violation of this section shall result in termination of this Agreement and
recovery of all monies paid hereto, and may result in debarment from TOWN'’s

9



9.8

9.9

9.10

competitive procurement activities.

In addition to the foregoing, CONSULTANT further represents that there has been
no determination, based on an audit, that it or any subconsultant has committed an
actdefined by Section 287.133, Florida Statutes, as a “public entity crime” and that it
has not been formally charged with committing an act defined as a “public entity
crime” regardless of the amount of money involved or whether CONSULTANT has
been placed on the convicted vendor list.

CONSULTANT will promptly notify the TOWN if it or any subcontractor or
subconsultant is formally charged with an act defined as a “public entity
crime” or has been placed on the convicted vendorlist.

MAINTENANCE OF RECORDS AND RIGHT TO AUDIT RECORDS

CONSULTANT shallmaintain allbooks, records, and documents directly pertinent to
performance under this Agreement in accordance with generally accepted
accounting principles consistently applied. Records shall be retained for a period of
five years from the termination of this agreement and if applicable in accordance
with 2 C.F.R. 8 200.333. Each party to this Agreement or its authorized
representatives shall have reasonable and timely access to such records of each
other party to this Agreement for public records purposes during the term of the
Agreement and for five years following the termination of this Agreement. If an
auditor employed by the TOWN or Clerk determines that monies paid to
CONSULTANT pursuant to this Agreement were spent for purposes not authorized
by this Agreement, or were wrongfully retained by the CONSULTANT, the
CONSULTANT shall repay the monies together with interest calculated pursuant to
Sec. 55.03, of the Florida Statutes, running from the date the monies were paid by
the TOWN.

GOVERNING LAW, VENUE, INTERPRETATION, COSTS, AND FEES

This Agreement shall be governed by and construed in accordance with the laws of
the State of Florida applicable to contracts made and to be performed entirely in the
State. Inthe eventthat any cause of action or administrative proceeding is instituted
for the enforcement or interpretation of this Agreement, TOWN and
CONSULTANT agree that venue shall lie in Miami Dade County, Florida, in the
appropriate court or before the appropriate administrative body. This agreement
shall not be subject to arbitration. Mediation proceedings initiated and conducted
pursuant to this Agreement shall be in accordance with the Florida Rules of Civil
Procedure and usual and customary procedures required by the circuit court of
Miami Dade County.

SEVERABILITY

If any term, covenant, condition or provision of this Agreement (or the application
thereof to any circumstance or person) shall be declared invalid or unenforceable to
any extent by a court of competent jurisdiction, the remaining terms, covenants,
conditions and provisions of this Agreement, shall not be affected thereby; and each
remaining term, covenant, condition and provision of this Agreement shall be valid
and shall be enforceable to the fullest extent permitted by law unless the
enforcement of the remaining terms, covenants, conditions and provisions of this
Agreement would prevent the accomplishment of the original intent of this
Agreement. The TOWN and CONSULTANT agree to reform the Agreement to
replace any stricken provision with a valid provision that comes as close as possible
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9.11

9.12

9.13

9.14

9.15

9.16

9.17

to the intent of the stricken provision.

ATTORNEY’S FEES AND COSTS

The TOWN and CONSULTANT agree that in the event any cause of action or
administrative proceeding is initiated or defended by any party relative to the
enforcement orinterpretation of this Agreement, the prevailing party shall be entitled
to reasonable attorney’s fees, court costs, investigative, and out-of-pocket expenses,
as an award against the non-prevailing party, and shall include attorney’s fees,
courts costs, investigative, and out-of-pocket expenses in appellate proceedings.

BINDING EFFECT

The terms, covenants, conditions, and provisions of this Agreement shall bind and
inure to the benefit of the TOWN and CONSULTANT and their respective legal
representatives, successors, and assigns.

AUTHORITY

Each party represents and warrants to the other that the execution, delivery and
performance of this Agreement have been duly authorized by all necessary TOWN
and corporate action, as required by law.

CLAIMS FOR FEDERAL OR STATE AID

CONSULTANT and TOWN agree that each shall be, and is, empowered to apply
for, seek, and obtain federal and state funds to further the purpose of this
Agreement. Any conditions imposed as a result of funding that effect the scope of
work or individual project will be provided to each party.

ADJUDICATION OF DISPUTES OR DISAGREEMENTS

TOWN and CONSULTANT agree that all disputes and disagreements shall be
attempted to be resolved by meet and confer sessions between representatives of
each of the parties. If the issue or issues are still not resolved to the satisfaction of
the parties, then any party shall have the right to seek such relief or remedy as may
be provided by this Agreement or by Florida law. This Agreement is not subject to
arbitration. This provision does not negate or waive the provisions of paragraph 9.5
concerning termination or cancellation.

COOPERATION

In the event any administrative or legal proceeding is instituted against either party
relating to the formation, execution, performance, or breach of this Agreement,
TOWN and CONSULTANT agree to participate, to the extent required by the
other party, in all proceedings, hearings, processes, meetings, and other activities
related to the substance of this Agreement or provision of the services under this
Agreement. TOWN and CONSULTANT specifically agree that no party to this
Agreement shall be required to enter into any arbitration proceedings related to this
Agreement.

NONDISCRIMINATION

The parties agree that there will be no discrimination against any person, and it is
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expressly understood that upon a determination by a court of competent jurisdiction that
discrimination has occurred, this Agreement automatically terminates without any
further action on the part of any party, effective the date of the court order. The parties
agree to comply with all Federal and Florida statutes, and all local ordinances, as
applicable, relating to nondiscrimination.

During the performance of this Agreement, the CONSULTANT, in accordance with
Equal Employment Opportunity (30 Fed. Reg. 12319, 12935, 3 C.F.R. Part, 1964-
1965 Comp., p. 339), as amended by Executive Order 11375, Amending Executive
Order 11246 Relating to Equal Employment Opportunity, and implementing
regulations at 41C.F.R. Part 60 (Office of Federal Contract Compliance Programs,
Equal Employment Opportunity, Department of Labor). See 2 C.F.R. Part 200,
Appendix Il C, agrees as follows:

1) The CONSULTANT will not discriminate against any employee or applicant
for employment because of race, color, religion, sex, sexual orientation, gender
identity, or national origin. The contractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without
regard to their race, color, religion, sex, sexual orientation, gender identity, or national
origin. Such action shall include, but not be limited to the following: Employment,
upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The contractor agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.

2) The CONSULTANT will, in all solicitations or advertisements for employees
placed by or on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, sexual
orientation, gender identity, or national origin.

3) The CONSULTANT will not discharge or in any other manner discriminate
against any employee or applicant for employment because such employee or
applicant has inquired about, discussed, or disclosed the compensation of the
employee or applicant or another employee or applicant. This provision shall not
apply to instances in which an employee who has access to the compensation
information of other employees or applicants as a part of such employee’s essential
job functions discloses the compensation of such other employees or applicants to
individuals who do not otherwise have access to such information, unless such
disclosure is in response to a formal complaint or charge, in furtherance of an
investigation, proceeding, hearing, or action, including an investigation conducted by
the employer, or is consistent with the contractor's legal duty to furnish information.

4) The CONSULTANT will send to each labor union or representative of
workers with which it has a collective bargaining agreement or other contract or
understanding, a notice to be provided by the agency contracting officer, advising
the labor union or workers’ representative of the contractor's commitments under
section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of
the notice in conspicuous places available to employees and applicants for
employment.

5) The CONSULTANT will comply with all provisions of Executive Order
11246 of September 24, 1965, and of the rules, regulations, and relevant orders of
the Secretary of Labor.

6) The CONSULTANT will furnish all information and reports required by
12



Executive Order 11246 of September 24, 1965, and by the rules, regulations, and
orders of the Secretary of Labor, or pursuant thereto, and will permit access to his
books, records, and accounts by the contracting agency and the Secretary of Labor for
purposes of investigation to ascertain compliance with such rules, regulations, and
orders.

7) Inthe event of the CONSULTANT’S non-compliance with the nondiscrimination clauses
of this contract or with any of such rules, regulations, or orders, this contract may be
canceled, terminated or suspended in whole or in part and the contractor may be declared
ineligible for further Government contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed
and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or by
rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.

9.18 COVENANT OF NO INTEREST

CONSULTANT and TOWN covenant that neither presently has any interest, and
shall not acquire any interest, which would conflict in any manner or degree with its
performance under this Agreement, and that only interest of each is to perform and
receive benefits as recited in this Agreement.

9.19 CODE OF ETHICS

TOWN agrees that officers and employees of the TOWN recognize and will be
required to comply with the standards of conduct for public officers and employees
as delineated in Section 112.313, Florida Statutes, regarding, but not limited to,
solicitation or acceptance of gifts; doing business with one’s agency; unauthorized
compensation; misuse of public position, conflicting employment or contractual
relationship; and disclosure or use of certain information.

9.20 NO SOLICITATION/PAYMENT

The CONSULTANT and TOWN warrant that, in respect to itself, it has neither
employed nor retained any company or person, other than a bona fide employee
working solely for it, to solicit or secure this Agreement and that it has not paid or
agreed to pay any person, company, corporation, individual, or firm, other than a
bona fide employee working solely for it, any fee, commission, percentage, gift, or
other consideration contingent upon or resulting from the award or making of this
Agreement. Forthe breach or violation of the provision, the CONSULTANT agrees
that the TOWN shall have the right to terminate this Agreement without liability
and, at its discretion, to offset from monies owed, or otherwise recover, the full
amount of such fee, commission, percentage, gift, or consideration. If federally
funded by FHWA, FAR 52.203-5 Covenant Against Contingent Fees applies to this

Agreement.
9.21 PUBLIC ACCESS.

Public Records Compliance. Consultant must comply with Florida public records
laws, including but not limited to Chapter 119, Florida Statutes and Section 24 of
article | of the Constitution of Florida. The TOWN and Consultant shall allow and
permit reasonable access to, and inspection of, all documents, records, papers,
letters or other “public record” materials in its possession or under its control subject
to the provisions of Chapter 119, Florida Statutes, and made or received by the
TOWN and Consultant in conjunction with this contract and related to contract
performance. The TOWN shall have the right to unilaterally cancel this contract
upon violation of this provision by the Consultant. Failure of the Consultant to abide
13



by the terms of this provision shall be deemed a material breach of this contract and
the TOWN may enforce the terms of this provision in the form of a court proceeding
and shall, as a prevailing party, be entitled to reimbursement of all attorney’s fees
and costs associated with that proceeding. This provision shall survive any
termination or expiration of the contract.

The Consultant is encouraged to consult with its advisors about Florida Public
Records Law in order to comply with this provision.

Pursuant to F.S. 119.0701 and the terms and conditions of this contract, the
Consultant is required to:

(1) Keep and maintain public records that would be required by the Town to

perform the service.

(2) Upon receipt from the Town’s custodian of records, provide the Town
with a copy of the requested records or allow the records to be inspected or copied
within a reasonable time at a cost that does not exceed the cost provided in this
chapter or as otherwise provided by law.

(3) Ensure that public records that are exempt or confidential and exempt from
public records disclosure requirements are not disclosed except as authorized by
law for the duration of the contract term and following completion of the contract if
the contractor does not transfer the records to the Town.

(4) Upon completion of the contract, transfer, at no cost, to the Town all
public records in possession of the Consultant or keep and maintain public records
that would be required by the town to perform the service. If the Consultant
transfers all public records to the Town upon completion of the contract, the
Consultant shall destroy any duplicate public records that are exempt or confidential
and exempt from public records disclosure requirements. If the Consultant keeps
and maintains public records upon completion of the contract, the Consultant shall
meet all applicable requirements for retaining public records. All records stored
electronically must be provided to the Town, upon request from the Town’s
custodian of records, in a format that is compatible with the information technology
systems of the Town.

(5) A request to inspect or copy public records relating to a Town contract
must be made directly to the Town, but if the Town does not possess the
requested records, the Town shall immediately notify the Consultant of the request,
and the Consultant must provide the records to the Town or allow the records to be
inspected or copied within a reasonable time.

If the Consultant does not comply with the Town’s request for records, the
Town shall enforce the public records contract provisions in accordance with the
contract, notwithstanding the Town’s option and right to unilaterally cancel this
contract upon violation of this provision by the Consultant. A Consultant who fails to
provide the public records to the Town or pursuant to a valid public records request
within a reasonable time may be subject to penalties under section119.10, Florida
Statutes.

The Consultant shall not transfer custody, release, alter, destroy or otherwise
dispose of any public records unless or otherwise provided in this provision or as
otherwise provided by law.

IE THE CONSULTANT HAS QUESTIONS REGARDING THE
APPLICATION OF CHAPTER 119 FLORIDA STATUTES. TO

THE CONSULTANT’S DUTY TO PROVIDE PUBLIC RECORDS
RELATING TO THIS CONTRACT, CONTACT THE
CUSTODIAN OF PUBLIC RECORDS., YVONNE HAMILTON AT
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9.22

9.23

9.24

9.25

9.26

PHONE# 305-866-6241 YHAMILTON@BAYHARBORISLANDS-
FL.GOV, TOWN HALL 9665 BAY HARBOR TERRACE, BAY

HARBOR ISLANDS, FL 33154.

NON-WAIVER OF IMMUNITY

Notwithstanding the provisions of Sec. 768.28, Florida Statutes, the participation of
the CONSULTANT and the TOWN in this Agreement and the acquisition of any
commercial liability insurance coverage, self-insurance coverage, or local
government liability insurance pool coverage shall not be deemed a waiver of
immunity to the extent of liability coverage, nor shall any contract entered into by the
TOWN be required to contain any provision for waiver.

PRIVILEGES AND IMMUNITIES

All of the privileges and immunities from liability, exemptions from laws, ordinances,
and rules and pensions and relief, disability, workers’ compensation, and other
benefits which apply to the activity of officers, agents, or employees of any public
agents or employees of the TOWN, when performing their respective functions
under this Agreement within the territorial limits of the TOWN shall apply to the
same degree and extent to the performance of such functions and duties of such
officers, agents, volunteers, or employees outside the territorial limits of the
TOWN.

LEGAL OBLIGATIONS AND RESPONSIBILITIES

Non-Delegation of Constitutional or Statutory Duties. This Agreement is not
intended to, nor shall it be construed as, relieving any participating entity from any
obligation or responsibility imposed upon the entity by law except to the extent of
actual and timely performance thereof by any participating entity, in which case the
performance may be offered in satisfaction of the obligation or responsibility.
Further, this Agreement is not intended to, nor shall it be construed as, authorizing
the delegation of the constitutional or statutory duties of the TOWN, except to the
extent permitted by the Florida constitution, state statute, and case law.

NON-RELIANCE BY NON-PARTIES

No person or entity shall be entitled to rely upon the terms, or any of them, of this
Agreement to enforce or attempt to enforce any third-party claim or entitlement to or
benefit of any service or program contemplated hereunder, and the CONSULTANT
and the TOWN agree that neither the CONSULTANT nor the TOWN or any
agent, officer, or employee of either shall have the authority toinform, counsel, or
otherwise indicate that any particular individual or group of individuals, entity or
entities, have entitlements or benefits under this Agreement separate and apart,
inferior to, or superior to the community in general or for the purposes contemplated
in this Agreement.

ATTESTATIONS AND TRUTH IN NEGOTIATION

CONSULTANT agrees to execute such documents as TOWN may reasonably

require, including a Public Entity Crime Statement, an Ethics Statement, and a Drug-

Free Workplace Statement. Signature of this Agreement by CONSULTANT shall act

as the execution of a truth in negotiation certificate stating that wage rates and other

factual unit costs supporting the compensation pursuant to the Agreement are
15



9.27

9.28

9.29

9.30

accurate, complete, and current at the time of contracting. The original contract price
and any additions thereto shall be adjusted to exclude any significant sums by which
the agency determines the contract price was increased due to inaccurate,
incomplete, or concurrent wage rates and other factual unit costs. All such
adjustments must be made within one year following the end of the Agreement.

NO PERSONAL LIABILITY

No covenant or agreement contained herein shall be deemed to be a covenant or
agreement of any member, officer, agent or employee of Town of Bay Harbor
Islands in his or her individual capacity, and no member, officer, agent or
employee of Town of Bay Harbor Islands shall be liable personally on this
Agreement or be subject to any personal liability or accountability by reason of
the execution of this Agreement.

EXECUTION IN COUNTERPARTS

This Agreement may be executed in any number of counterparts, each of which
shall be regarded as an original, all of which taken together shall constitute one and
the same instrument and any of the parties hereto may execute this Agreement by
signing any such counterpart.

E-VERIFY SYSTEM

Beginning January 1,2021, inaccordance with F.S. 448.095, the Contractor and any
subcontractor shall register with and shall utilize the U.S. Department of Homeland
Security’s E-Verify system to verify the work authorization status of all new
employees hired by the Contractor during the term of the Contract and shall
expressly require any subcontractors performing work or providing services pursuant
to the Contract to likewise utilize the U.S. Department of Homeland Security’s E-
Verify system to verify the work authorization status of all new employees hired by
the subcontractor during the Contract term. Any subcontractor shall provide an
affidavit stating that the subcontractor does notemploy, contract with, or subcontract
with an unauthorized alien. The Contractor shall comply with and be subject to the
provisions of F.S. 448.095.

FEDERAL CONTRACT REQUIREMENTS.

The Consultant and its subconsultants must follow the provisions as set forth in 2
C.F.R. 8200.326-Contract provisions and Appendix Il to Part 200, as amended,
including but not limited to:

9.30.1 Davis-Bacon Act, as amended (40 U.S.C. 883141-3148). When required
by Federal program legislation, which includes emergency Management
Preparedness Grant Program, Homeland Security Grant Program, Nonprofit
Security Grant Program, Tribal Homeland Security Grant Program, Port Security
Grant Program and Transit Security Grant Program, all prime construction
contracts in excess of $2,000 awarded by non-Federal entities must comply with
the Davis-Bacon Act (40 U.S.C. §83141-3144, and §83146-3148) as supplemented
by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction”). In
accordance with the statute, contractors must be required to pay wages to laborers
and mechanics at a rate not less than the prevailing wages specified in a wage
determination made by the Secretary of Labor. In addition, contractors must be
required to pay wages not less than once a week. If applicable, the TOWN must
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place a current prevailing wage determination issued by the Department of Labor in
each solicitation. The decision to award a contract or subcontract must be
conditioned upon the acceptance of the wage determination. The TOWN must report
all suspected or reported violations to the Federal awarding agency.

When required by Federal program legislation, which includes emergency
Management Preparedness Grant Program, Homeland Security Grant Program,

Nonprofit Security Grant Program, Tribal Homeland Security Grant Program,
Port Security Grant Program and Transit Security Grant Program (it does not
apply to other FEMA grant and cooperative agreement programs, including the
Public Assistance Program), the contractors, in contracts for construction or
repair work above $2,000 in situations where the Davis-Bacon also applies, must
also comply with the Copeland “Anti-Kickback” Act (40 U.S.C. § 3145), as
supplemented by Department of Labor regulations (29 CFR Part 3, “Contractors
and Subcontractors on Public Building or Public Work Financed in Whole or in
Part by Loans or Grants from the United States”). As required by the Act, each
contractor or subrecipient is prohibited from inducing, by any means, any person
employed in the construction, completion, or repair of public work, to give up
any part of the compensation to which he or she is otherwise entitled. The
TOWN must report all suspected or reported violations to the Federal awarding
agency.

(1) Contractor. The contractor shall comply with18 U.S.C. 8874,40U.S.C. §
3145, andthe requirements of 29 C.F.R. pt. 3as may be applicable, which are
incorporated by reference into this contract.

(2) Subcontracts. The contractor or subcontractor shall insert in any
subcontracts the clause above and such other clauses as the FEMA may by
appropriate instructions require, and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all of these contract
clauses.

(3) Breach. Abreach ofthe contract clauses above may be grounds for
termination of the contract, and for debarment as a contractor and
subcontractor as provided in 29 C.F.R. §5.12.

Additionally, in accordance with the regulation, each contractor and subcontractor
must furnish each week a statement with respect to the wages paid each of its
employees engaged in work covered by the Copeland Anti-Kickback Act and the
Davis Bacon Act during the preceding weekly payroll period. The report shall be
delivered by the contractor or subcontractor, within seven days after the regular
payment date of the payroll period, to a representative of a Federal or State agency
in charge at the site of the building or work.

9.30.2 Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where
applicable, which includes all FEMA grant and cooperative agreement programs, all
contracts awarded by the TOWN in excess of $100,000 that involve the employment of
mechanics orlaborers mustcomply with40 U.S.C.88 3702 and 3704, as supplemented by
Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 83702 ofthe Act, each
contractor must compute the wages of every mechanic and laborer on the basis of a
standard work week of 40 hours. Work in excess of the standard work week is permissible
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provided that the worker is compensated at a rate of not less than one and a half times the
basic rate of pay for all hours worked in excess of 40 hours in the work week. The
requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no
laborer or mechanic must be required to work in surroundings or under working conditions
which are unsanitary, hazardous or dangerous. These requirements do not apply to the
purchases of supplies or materials or articles ordinarily available on the open market, or
contracts for transportation or transmission of intelligence.

Compliance with the Contract Work Hours and Safety Standards Act.

(1) Overtime requirements. No contractor or subcontractor contracting for
anypart of the contract work which may require or involve the employment of
laborers or mechanics shall require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to work in excess of forty
hours in such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic rate of pay
for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability forunpaid wages; liquidated damages. Inthe event of any

violation of the clause set forth in paragraph 29 C.F.R. § 5.5(b)(1) the

contractor and any subcontractor responsible therefor shall be liable for the

unpaid wages. In addition, such contractor and subcontractor shall be liable to

the United States (in the case of work done under contract for the District of

Columbia or a territory, to such District or to such territory), for liquidated

damages. Such liquidated damages shall be computed with respect to each

individual laborer or mechanic, including watchmen and guards, employedin

violation of the clause set forth in paragraph 29 C.F.R. 8 5.5 (b)(1), in the sum of

$27 for each calendar day on which such individual was required or permitted

towork in excess of the standard workweek of forty hours without payment of

the overtime wages required by the clause set forth in paragraph29 C.F.R. § 5.5 (b)(1).
(3) Withholding forunpaid wages and liquidated damages. The Federal agency shall uponits
own action or upon written request of an authorized representative of the

Department of Labor withhold or cause to be withheld, from any moneys

payable on account of work performed by the contractor or subcontractor

under any such contract or any other Federal contract with the same prime

contractor, or any other federally-assisted contract subject to the Contract

Work Hours and Safety Standards Act, which is held by the same prime

contractor, such sums as may be determined to be necessary to satisfy any

liabilities of such contractor or subcontractor forunpaid wages and liquidated

damages as provided in the clause set forth in paragraph29 C.F.R. 8 5.5 (b)(2).

(4) Subcontracts. The contractor or subcontractor shall insert in any

subcontracts the clauses set forth in paragraph 29 C.F.R. §5.5 (b)(1) through (4) and also a
clause requiring the subcontractors to include these clauses inany

lower tier subcontracts. The prime contractor shall be responsible for

compliance by any subcontractor orlower tier subcontractor with the clauses

set forth in paragraphs 29 C.F.R. § 5.5 (1) through(4).

9.30.3 Rights to Inventions Made Under a Contract or Agreement. If the Federal
award meets the definition of “funding agreement” under 37 CFR 8401.2 (a)
and the recipient or subrecipient wishes to enter into a contract with a small
business firm or nonprofit organization regarding the substitution of parties,
assignment or performance of experimental, developmental, or research
work under that “funding agreement,” the recipient or subrecipient must
comply with the requirements of 37 CFR Part 401, “Rights to Inventions
Made by Nonprofit Organizations and Small Business Firms Under
Government Grants, Contracts and Cooperative Agreements,” and any
implementing regulations issued by the awarding agency.
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9.30.4 CleanAirAct(42U.S.C.7401-7671q9.) andthe Federal Water Pollution Control

9.30.5

9.30.6

Act (33 U.S.C. 1251-1387). Contractor agrees to comply with all applicable
standards, orders or regulations issued pursuant to the Clean Air Act, as
amended (42U.S.C. 887401-7671q) and the Federal Water Pollution Control
Act, as amended (33 U.S.C. 881251-1387) and will report violations to
FEMA/FederalAgency and the appropriate Regional Office of the
Environmental Protection Agency (EPA). The Clean Air Act(42U.S.C. 7401-
76719.) andthe Federal Water Pollution Control Act (33 U.S.C. 1251-1387), as
amended—applies to Contracts and subgrants of amounts in excess of

$150,000. The contractor agrees to include these requirements in each
subcontract exceeding $150,000 financed in whole or in part with Federal
assistance provided by FEMA/Federal agency. The contractor agrees to report
each violation to the TOWN and understands and agrees that the TOWN will, in
turn, report each violation as required to assure notification to FEMA/Federal
Agency and the appropriate EPA Regional Office.

Debarment and Suspension (Executive Orders 12549 and 12689)—A contract
award under a “covered transaction" (see 2 CFR 180.220) must not be made
to parties listed on the governmentwide exclusions in the System for Award
Management (SAM), in accordance with the OMB guidelines at 2 CFR Part
180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189)
and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension"
and the Department of Homeland Security’s regulations at 2 C.F.R. Part 3000
(Nonprocurement Debarment and suspension) SAM Exclusions contains the
names of parties debarred, suspended, or otherwise excluded by agencies, as
well as parties declared ineligible under statutory or regulatory authority other
than Executive Order 12549. SAM exclusions can be accessed at_
www.sam.gov. Contractor is required to verify that none of the contractor’s
principals (defined at 2 C.F.R. 8180.935) or its affiliates (defined at 2 C.F.R.
8180.905) are excluded (defined at 2 C.F.R. 8180.940) or disqualified (defined
at 2 C.F.R. 8180.935). the contractor must comply with 2 C.F.R. pt. 180,
subpart C and 2 C.F.R. pt. 3000, subpart C, and must include a requirement to
comply with these regulations in any lower tier covered transaction it enters
into. This certification is a material representation of fact relied upon by the
COUNTY. If itis later determined that the contractor did not comply with 2
C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to
remedies available to the TOWN, the Federal Government may pursue
available remedies, including but not limited to suspension and/or debarment.
Bidders or Proposers agree to comply with the requirements of 2 C.F.R. pt.
180, subpart C and 2 C.F.R. pt. 3000, subpart C while this offer is valid and
throughout the period of any contract that may arise from this offer. The Bidder
or Proposer further agrees to include a provision requiring such compliance in
its lower tier covered transactions.

Byrd Anti-Lobbying Amendment (31 U.S.C. § 1352)—Contractors that applyor
bid for an award exceeding $100,000 must file the required certification. Each
tier certifies to the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for influencing or
attempting to influence an officer or employee of any agency, a member of
Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federal contract, grant or any other
award covered by 31 U.S.C. § 1352. Each tier must also disclose any lobbying
with non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded from tier to tier up to the
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http://www.sam.gov/

recipient who in turn will forward the certification(s) to the awarding agency. If
award exceeds $100,00, the attached certification must be signed and
submitted by the contractor to the TOWN.)

9.30.7 Compliance with Procurement of recovered materials as set forth in 2 CFR §
200.323. CONTRACTOR must comply with section 6002 of the Solid Waste
Disposal Act, as amended, by the Resource Conservation and Recovery Act. The
requirements of Section 6002 include procuring only items designated in guidelines
of the Environmental Protection Agency (EPA) at 40 C.F.R part 247 that contain
highest percentage of recovered materials practicable, consistent with maintaining a

satisfactory level of competition, where the purchase price of the item exceeds
$10,000 or the value of the quantity acquired during the preceding fiscal year
exceeded $10,000; procuring solid waste management services in a manner that
maximizes energy and resource recovery; and establishing an affirmative
procurement program for procurement of recovered materials identified in the EPA
guidelines. In the performance of this contract, the Contractor shall make maximum
use of products containing recovered materials that are EPA-designated items
unless the product cannot be acquired—

1. Competitively within a timeframe providing for compliance with the contract
performance schedule;

2. Meeting contract performance requirements; or

3. At a reasonable price.

Information about this requirement, along with the list of EPA-designated items, is
available at EPA’'s Comprehensive Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensiveprocurement-

guideline-cpg-program.

The Contractor also agrees to comply with all other applicable requirements of
Section 6002 of the Solid Waste Disposal Act.

9.30.8 Prohibition on certain telecommunications and video surveillance services orequipment as
set forth in 2 CFR 8 200.216. Recipients and subrecipients and their contractors and
subcontractors may not obligate or expend any federal funds to (1) Procure or obtain;

(2) Extend or renew a contract to procure or obtain; or (3) Enter into a contract (or extend or
renew a contract) to procure or obtain equipment, services, or systems that uses covered
telecommunications equipment or services as a substantial or essential component of any
system, or as critical technology as part of any system. As described in Public Law 115-232,
section 889, covered telecommunications equipment is

telecommunications equipment produced by Huawei Technologies Company or ZTE
Corporation (or any subsidiary or affiliate of such entities).

(i) For the purpose of public safety, security of government facilities, physical security
surveillance of critical infrastructure, and other national security purposes, video
surveillance and telecommunications equipment produced by Hytera Communications
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology
Company (or any subsidiary or affiliate of such entities).

(ii) Telecommunications or video surveillance services provided by such entities orusing
such equipment.

(iii) Telecommunications or video surveillance equipment or services produced or provided
by an entity that the Secretary of Defense, in consultation with the Director of the National
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to be
an entity owned or controlled by, or otherwise connected to, the government of a covered
foreign country.

9.30.9 Domestic preference for procurements as set forth in 2 CFR §200.322 The TOWN
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and CONTRACTOR should, to the great extent practicable, provide a preference for
the purchase, acquisition, or use of goods, products, or materials produced in the
United States (including but not limited to iron, aluminum, steel, cement, and other
manufactured products). These requirements of this section must be included in all
subawards including contracts and purchase orders for work or products under
federal award. For purposes of this section:

(1) “Produced in the United States” means, for iron and steel products, that all
manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States. (2) “Manufactured products” meansitems

and construction materials composed inwhole orin part of non-ferrous metals such
asaluminum; plastics and polymer-based products such as polyvinyl chloride pipe;
aggregates such as concrete; glass, including optical fiber; and lumber.

Other Federal Requirements:

9.30.10 Americans with Disabilities Act of 1990, as amended (ADA) — The CONSULTANT
will comply with all the requirements as imposed by the ADA, the regulations of the
Federal government issued thereunder, and the assurance by the CONSULTANT
pursuant thereto.

9.30.11 Disadvantaged Business Enterprise (DBE) Policy and Obligation - It is the
policy of the TOWN that DBE's, as defined in 49 C.F.R. Part 26, as
amended, shall have the opportunity to participate in the performance of
contracts financed in whole or in part with TOWN funds under this
Agreement. The DBE requirements of applicable federal and state laws and
regulations apply to this Agreement. The TOWN and its CONTRACTOR
agree to ensure that DBE’s have the opportunity to participate in the
performance of this Agreement. In this regard, all recipients and contractors
shall take all necessary and reasonable steps in accordance with2 C.F.R. 8§
200.321(as set forth in detail below), applicable federal and state laws and
regulations to ensure thatthe DBE’s have the opportunity to compete for and
perform contracts. The TOWN and the CONTRACTOR and
subcontractors shall not discriminate on the basis of race, color, national
origin or sex in the award and performance of contracts, entered pursuant to
this Agreement.

2 C.F.R. 8§ 200.321 CONTRACTING WITH SMALL AND MINORITY
BUSINESSES, WOMEN’'S BUSINESS ENTERPRISES, AND LABOR
SURPLUS AREA FIRMS
a. If the CONTRACTOR, with the funds authorized by this
Agreement, seeks to subcontract goods or services, then, in accordance with
2 C.F.R. 8200.321, the CONTRACTOR shall take the following affirmative steps
to assure that minority businesses, women’s business enterprises, and labor
surplus area firms are used whenever possible.
b. Affirmative steps must include:
() Placing qualified smalland minority businesses andwomen’s business
enterprises on solicitation lists;
(2) Assuring that small and minority businesses, and women’s
business enterprises are solicited whenever they are potential
sources;
(3) Dividing total requirements, when economically feasible, into smaller
tasks or guantities to permit maximum participation by small and minority
businesses, and women’s business enterprises;
(4) Establishing delivery schedules, where the requirement permits, which
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encourage participation by small and minority businesses, and women’s
business enterprises;

(5) Using the services and assistance, as appropriate, of such organizations as
the Small Business Administration and the Minority Business Development
Agency of the Department of Commerce.

(6) Requiring the Prime contractor, if subcontractor are to be let, to take the
affirmative steps listed in paragraph (1) through (5) of this section.

9.30.12 The Contractor shall utilize the U.S. Department of Homeland Security’s E-
Verify system to verify the employment eligibility of allnew employees hired by the
CONSULTANT during the term of the Contract and shall expressly require any

subcontractors performing work or providing services pursuanttothe Contractto
likewise utilize the U.S. Department of Homeland Security’s E-Verify system to
verify the employment eligibility of allnew employees hired by the subcontractor
during the Contract term.

9.30.13 Energy Efficiency- CONTRACTOR will comply with the Energy Policy and
Conservation Act (P.L. 94-163; 42 U.S.C. 6201-6422) and with all mandatory
standards and policies relating to energy efficiency and the provisions of the state
Energy Conservation Plan adopted pursuant

FEMA Requirements:

9.30.14  Access to Records: Contractor/Consultant and their successors, transferees,
assignees, and subcontractors acknowledge and agree to comply with applicable
provisions governing the Department of Homeland Security (DHS) and the Federal
Emergency Management Agency's (FEMA) access to records, accounts, documents,
information, facilities, and staff. Contractors/Consultants must 1. cooperate with any
compliance review or complaint investigation conducted by DHS 2. Give DHS access to
and the rightto examine and copy records, accounts, and other documents and sources of
information related to the grant and permit access to facilities, personnel, and other
individuals and information as may be necessary, as required by DHS regulations and
other applicable laws or program guidance. 3. Submit timely, complete, and accurate
reportstothe appropriate DHS officials and maintain appropriate backup documentation to
support the reports.

9.30.15 DHS Seal, Logo and Flags: Contractor shall not use the Department of
Homeland Security seal(s), logos, crests, or reproduction of flags or likeness of
DHS agency officials without specific FEMA pre-approval. The Contractor shall
include this provision in any subcontracts.

9.30.16  Changes to Contract: The Contractor understands and agrees that any cost
resulting from a change or modification, change order, or constructive change of the
agreement must be within the scope of any Federal grant or cooperative agreement that
may fund this Project and be reasonable for the completion of the Project. Any contract
change ormodification, change order or constructive change must be approved inwriting
by both the TOWN and Contractor.

9.30.17 Compliance with Federal Law, Requlations, and Executive Orders. Thisisan
acknowledgementthat FEMA financial assistance may be used to fund all or a portion of
the contract. The contractor will comply will all applicable Federal Law, regulations,
executive orders, FEMA policies, procedures, and directives

9.30.18 NoObligation by Federal Government. The Federal Governmentis notaparty to
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this contract and is not subject to any obligations or liabilities to the TOWN/non-Federal
entity, contractor, or any other party pertaining to any matter resulting from the contract.

9.30.19 Program Fraud and False or Fraudulent Statements or Related Acts. If
applicable, the contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative
Remedies for False Claims and Statements) applies to the contractor’'s actions
pertaining to this contract.

9.30.20 Florida Department of Emergency Managrement (FDEM or
Division) Requirements.
If funded by FDEM, the CONSULTANT is bound by any terms and conditions of
the Federally-funded subaward and Grant Agreement between County andthe
Florida Division of Emergency Management (Division).

The CONSULTANT shall hold the Division and TOWN harmless against all
claims of whatever nature arising out of the CONSULTANT’s performance of
work under this Agreement, to the extent allowed and required by law.

/7he rema/ncfer o/'this page /nfenfional/ly left blank.)
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INWITNESS WHEREOF, each party has caused this Agreement to be executed by its duly

authorized representative on the day and year first above written.

(SEAL) TOWN OF BAY HARBOR ISLANDS,
Attest: , Clerk FLORIDA, USA

By: By:

TOWN CLERK TOWN MANAGER

(Seal) WSP USA, INC.

Attest:

BY: By:

Title:

END OF AGREEMENT
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Contract Rates

Multiplier 2.81488
2022

Bill Rate Certified Rates Employee BR

Principal In Charge $ 103.03 $ 290.02 >>5>>>>
Project Manager $ 79.33 $ 223.30 >>>5>>>
Senior Civil Engineer $ 51.01 $ 143.59 >>5>>55>
Senior Civil Engineer $ 52.01 $ 146.40 >>55>>>
Senior Civil Engineer $ 52.89 $ 148.88 >>>>>5>>
Structural Engineer $ 6491 $ 182.71 >>5>>>>
Labor Multiplier Calculation -Less 5% Expenses (Expenses billed separately) 222222
OH 131% 1.31000 777>
oM 0.50000 "
FCCM 0.4880% 0.00488 ~>>>>>>
Direct Expenses 5.000% 0.00000 ~>>>>>>
Plus "1" 1.00000 ~>>>>>>

2.81488

Employees Approved to charge

Werner Reinefeld
Jose Custodio
Alan Sterental
Freddy Mena
Jonathan Portalatin
Javier Diaz



\\\I)

PAYROLL CERTIFICATION

New Contract - Monroe County

FULLNAME RATE GRADE
COOPER, JASON W. $43.03 T-07
DIAZ VARELA, JAVIER (JAVIER DIAZ) $64.91 X-11
DOMINGUEZ GONZALEZ, Ms. CAMILLE  $110.58 X-14
GILLIAM-SPRINGER, TAISHA G $48.75 X-11
KHOURI, Mr. ROGER G $113.73 X-14
MENA, FREDDY J $52.01 X-11
PORTALATIN-QUILES, JONATHAN $52.89 X-11
PULIDO, BERTHA $48.54 X-11
RAMSDEN, Mr. JERALD D (JERRY) $69.46 P-12
REINE FELD, WERNER J $103.03 X-13
SCHOTANUS, STACIE $44.81 P-10

STERENTAL, ALAN | $64.38

X-12

JOB TITLE
SR. COORDINATOR, DESIGN SUPPORT
LEAD CONSULTANT, STRUCTURAL ENGINEER
SR. DIRECTOR, DISTRICT BUSINESS LINE
MANAGER, CONTRACTS
SR. DIRECTOR, STRUCTURAL ENGINEER
LEAD CONSULTANT, WATER RESOURCES ENGINEER
LEAD CONSULTANT, WATER RESOURCES ENGINEER
MANAGER, PROJECT ACCOUNTING
SR. LEAD CONSULTANT, PORTS AND MARINE ENGINEER
DIRECTOR, WATER RESOURCES ENGINEER
SR. CONSULTANT, WATER RESOURCES ENGINEER
SR. LEAD CONSULTANT, WATER RESOURCES ENGINEER



AGENDA ITEM REPORT
November 3, 2022

ITEM NUMBER: 3.

ITEM: Consideration and Approval of a Resolution relating to a declaration by the Town
Council of zoning-in-progress by adopting a temporary moratorium on the issuance of new
building permits, the approval of new Site Development Plan Applications by the Design Review
Board and/or the Town Council, and the submittal of new Site Development Plan Applications to
the Town by the earlier of 180 days or the final adoption of revisions to the Town's Zoning and
Planning Code, in accordance with the provisions set forth in Section 23-16.1 of the Town's
Code of Ordinances for the purpose of studies and possible revisions, if deemed necessary, to the
Town's Land Development Regulations for both the East and West Islands.

DESCRIPTION:

The proposed resolution seeks to impose a zoning-in-progress moratorium on the east and west
islands, pending the preparation of a detailed comprehensive analysis of the town's applicable
Comprehensive Plan and Land Development Regulations.

Notice of the November 3, 2022 Special Council Meeting was published in the Miami
Herald, on the Town Hall Bulletin Boards, and on the website.

RECOMMENDED ACTION:
Council's Discretion

FINANCIAL ANALYSIS:

BUDGET IMPACT:

Submitted By: Yvonne Hamilton, Town Clerk
ATTACHMENTS

1.|BHI Draft Reso Moratorium Zoning In Progress Nov 2022 (006)
2.|Sec. 23 16.1.  Moratoriums

3.|BHI TC Workshop Mtg Backup Docs #1 Oct 2022

4.BHI TC Workshop Mtg Backup Docs #2 Oct 2022
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RESOLUTION NO.

A RESOLUTION OF THE TOWN COUNCIL OF THE
TOWN OF BAY HARBOR ISLANDS, FLORIDA,
RELATING TO A DECLARATION BY THE TOWN
COUNCIL OF ZONING-IN-PROGRESS BY ADOPTING A
TEMPORARY MORATORIUM ON THE ISSUANCE OF
NEW BUILDING PERMITS, THE APPROVAL OF NEW
SITE DEVELOPMENT PLAN APPLICATIONS BY THE
DESIGN REVIEW BOARD (DRB) AND/OR TOWN
COUNCIL, AND THE SUBMITTAL OF NEW SITE
DEVELOPMENT PLAN APPLICATIONS TO THE TOWN
BY THE EARLIER OF ONE HUNDRED EIGHTY (180)
DAYS OR THE FINAL ADOPTION OF REVISIONS TO
THE TOWN’S ZONING AND PLANNING CODE, IN
ACCORDANCE WITH THE PROVISIONS SET FORTH IN
SECTION 23-16.1 OF THE TOWN’'S CODE OF
ORDINANCES; FOR THE PURPOSE OF STUDIES AND
POSSIBLE REVISIONS, IF DEEMED NECESSARY, TO
THE TOWN’S LAND DEVELOPMENT REGULATIONS
FOR BOTH THE EAST AND WEST ISLANDS;
PROVIDING FOR INCORPORATION OF RECITALS;
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Mayor and Town Council are designated the Local Planning
Agency (LPA) by Section 23-41 of the Town’s Code of Ordinances, and have previously
undertaken a number of studies over the years, adopted a Comprehensive Plan, and
adopted numerous land development regulations to guide and control growth and
development in the Town; and

WHEREAS, The Town of Bay Harbor Islands adopted its first Zoning and
Planning Code for the community in June 1957; and

WHEREAS, The Town of Bay Harbor Islands adopted its first Comprehensive
Plan in 1980 pursuant to the 1975 Florida Growth Management Act, with revisions in
1988 pursuant to the 1985 Florida Growth Management Act, with additional partial
revisions in 2004 to include recommended EAR-Based amendments related to
residential density, and several other plan amendments over the years, and continues to

periodically review and update its Comprehensive Plan pursuant to Ch. 163 F.S.; and
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WHEREAS, the Town Council periodically studies various land development
trends and issues, and considers strategies and design guidelines to encourage the
proper re-development of lands within the Town, and amends the Zoning and Planning
Code accordingly; and

WHEREAS, the Town retains the services of urban planning professionals to
help study land development activities, land development regulations and to recommend
strategies and/or Code modifications to address identified problems; and

WHEREAS, a majority of the Town Council, on its own initiative during a Local
Planning Agency (LPA) meeting held on November 3, 2022, indicated a desire to
review its Land Development Regulations to ensure that the Town’s guidelines provide
development standards for all development to ensure neighborhood compatibility; and

WHEREAS, despite numerous studies and Code modifications made to the
Town’s Land Development Regulations over the years, some land development issues
recently discussed by the Town Council that relate to the scale of new redevelopment
has created some concern, and the Town desires to temporarily pause the approval of
new development applications to further study and possibly update its Land
Development Regulations; and

WHEREAS, those Site Development Plan applications that have obtained a valid
building permit for a principal structure and related site improvements from the Town, or
received a formal Site Development Plan approval from the Town (Design Review Board
and/or Town Council) shall be exempt from this zoning-in-progress Resolution and
moratorium; and

WHEREAS, the Town has several sections within its Land Development
Regulations that may need to be revised, after study, in order to implement the Town’s

desired Zoning and Planning Code revisions, and
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WHEREAS, the Mayor and Town Council desire to preserve the status quo,
except as provided below, regarding existing zoning regulations during the moratorium
to impose new and/or amended Land Development Regulations and the Town’s
Comprehensive Plan; and

WHEREAS, to fully preserve the status quo it is necessary to implement the
pending legislation doctrine set forth in Smith v. City of Clearwater, 383 So.2d 681 (Fla.
2" DCA 1980), and

WHEREAS, a duly noticed public meeting was held before the Local Planning
Agency (LPA) of the Town which is charged with reviewing proposed modifications to
the Town’s Comprehensive Plan, and Zoning and Planning Code; and

WHEREAS, the Town Council held duly noticed public meeting to consider this
proposed zoning-in-progress / moratorium in accordance with Sec. 23-16.1 of the
Town’s Zoning and Planning Code.

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE
TOWN OF BAY HARBOR ISLANDS, FLORIDA:

Section 1: Recitals. That the above and foregoing recitals are true and correct
and are hereby incorporated by reference.

Section 2: Upon the date of approval of this Resolution, Town staff shall comply
with the applicable provisions of Town Code Sec. 23-16.1 and the Florida Statutes
relative to notice and advertisement to the public of this action, and as such, in the
interim, no building permits, certificates of use, development orders, including but not
limited to new Site Development Plans, shall be submitted to or issued for development.

Section 3: Those Site Development Plan applications that have obtained a valid
Building Permit for a principal structure and related site improvements from the Town or

received a formal Site Development Plan approval from the Town (Design Review Board
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and/or Town Council) shall be exempt from this zoning-in-progress Resolution and
moratorium.

Section 4: This shall not include building permits issued for emergency repairs,
including life safety repairs, or the normal maintenance, or repair of existing land
development (single-family homes, multifamily complexes, commercial complexes,
other).

Section 5: The Town Council hereby approves this proposed zoning-in-progress
moratorium Resolution. The Town Council has determined that a moratorium, pending
the preparation of a detailed and comprehensive analysis of its applicable
Comprehensive Plan and Land Development Regulations, is reasonably necessary and
desirable, and as such, the Town Council approves this zoning-in-progress moratorium
Resolution; and orders a fixed time, not to exceed 180 calendar days, unless an
extension is necessary and approved per Section 23-16.1, within which the Town staff /
consultants shall report to the Town Council with its report, a proposed Ordinance
amending the regulations, and related recommendations to the moratorium.

Section 6: The Town has published a Notice of Intent for the November 3, 2022
LPA meeting. Upon adoption of this zoning-in-progress Resolution, the Town Clerk shall
publish the adopted Resolution in a newspaper of general circulation published in the
Town, or in Miami-Dade County, Florida within ten (10) days of adoption.

Section 7: During the period of time the Town is considering modifications to its
Comprehensive Plan and Land Development Regulations, no permit(s), certificate of
use(s), or development order of any kind, shall be issued if issuance would result in the
nonconforming, or unlawful use of the subject property should the moratorium,
Comprehensive Plan, text amendment, or zoning district change be finally enacted by
the Town Council. The period of time this zoning-in-progress moratorium on building

permits, certificates of use, and development orders shall begin on the earlier of: (A)
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Town Council adoption of this zoning-in-progress moratorium Resolution or (B) Notice
has been given as required by law of the initial public hearing before the Town Council
on the amendments to the regulations

Section 8: Nothing in this Resolution should be construed or applied to abrogate
the vested rights of a property owner to develop or utilize his/her property in any other
way commensurate with zoning and other regulations, including any required renewal of
permits for existing legally erected premises.

Section 9: Notwithstanding the adoption of this zoning-in-progress moratorium,
the building official may authorize the issuance of building permits for non-deleterious
items including but not limited to: fences, interior repairs or remodeling, general repairs
and similar matters, where he/she determines that such permit(s) will not affect the
outcome of the planning study; provided, however, that with regard to any particular
moratorium, the Town Council may increase or decrease allowable exemptions and may
provide either a supplemental or exclusive procedure for acting upon requests for
exemptions. Such procedure may vest jurisdiction and responsibility for acting upon
requests for exemptions with other Town officials, with the input of the Town Manager,
Building Official, or other designee.

Section 10: That this Resolution shall be in full force and take effect immediately
upon its passage and adoption.

PASSED AND RESOLVED this ___ day of , 2022.

JOSHUA D. FULLER
Mayor

ATTEST:

YVONNE P. HAMILTON
Town Clerk
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APPROVED AS TO FORM AND LEGAL
SUFFICIENCY:

GREENSPOON MARDER LLP
TOWN ATTORNEY
By: Joseph S. Geller, Esq.

FINAL VOTE AT ADOPTION

Mayor Joshua D. Fuller

Vice Mayor Elizabeth Tricoche
Council Member Stephanie Bruder
Council Member Teri D’Amico
Council Member Molly Diallo
Council Member Isaac Salver
Council Member Robert Yaffe
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Sec. 23-16.1. Moratoriums.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Notwithstanding any other provisions contained in the ordinances of the town, the town council may impose
building and zoning moratoriums in accordance with the procedures herein established.

Whenever it shall be made to appear to the town manager or the town council acting through the mayor or
assistant mayor that it is in the public interest to make a comprehensive determination as to whether
existing zoning ordinances applying to a portion of the area of the Town of Bay Harbor Islands are
appropriate, and it is further made to appear to the town manager or town council that the said existing
zoning ordinances may be detrimental to the said area should they continue to remain applicable and
building permits be issued predicated thereon, notwithstanding any other provision to the contrary, the
town mayor or vice mayor acting for the town council or the town manager shall immediately instruct the
town clerk to call a meeting of the town council to consider the imposition of a moratorium, and the town
manager shall further instruct the town clerk to post public notice of such meeting in an appropriate place in
the town hall, and in such other locations as the council may direct, and to give notice in accordance with the
notice provisions of the applicable state statutes. If a majority of the council members present at such
meeting concurs in the aforesaid determination, then they shall by resolution delineate the area in question
and prohibit the issuance of building permits thereon. The town council's determination shall be predicated
on a consideration of the comprehensive plan and shall be designed to lessen congestion in the streets; to
secure safety from fire, panic and other dangers; to promote health and the general welfare; to provide
adequate light and air; to prevent the overcrowding of land; to avoid undue concentration of population; to
facilitate the adequate provision of transportation, water, sewerage, schools, parks, and other public
requirements; and with reasonable consideration, among other things, to the character of the district and its
peculiar suitability for particular uses, and with a view to conserving the value of buildings and encouraging
the most appropriate use of land throughout the town.

Any resolution issued pursuant to subsection (2) shall be complied with by all town personnel and shall be
effective until reversed, modified or superseded by order of the town council.

Immediately upon issuance of any resolution issued pursuant to subsection (2), the town manager shall
notify the town clerk, whose duty it shall be to place the matter before the town council for consideration
and review following a public hearing as soon as is reasonably practicable.

The town clerk shall give reasonable notice by publication in a newspaper of general circulation in the town
of the public hearing which she has scheduled before the town council.

At the public hearing the town council shall inquire into the propriety of a building moratorium and may
reverse, modify or supersede any moratorium order previously issued. The council's determination shall be
predicated upon the reasonable necessity for a detailed comprehensive analysis of the area in question and
the probability of detriment to the character of the area by the continued application of the existing zoning
ordinances.

Should the town council determine that a building moratorium is reasonably necessary, it shall order the
same and direct that no building permits be issued within the affected area. The council's order shall fix a
time within which the town manager shall report back to the council with his recommendations relating to
appropriate zoning ordinance for the affected area. The said time limitation shall be a reasonable one,
predicated upon the time needed for a comprehensive analysis of the area. The initial council moratorium
shall be for a period not to exceed 180 days. The council on its own motion or otherwise may continue any
moratorium for a longer period of time, if reasonably necessary. This provision is supplemental to subsection
(8) hereof.

Should the town manager be unable to report back to the council within the time prescribed by its
moratorium order, upon timely request by the town manager and after public hearing on the need therefor,
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(Ord.

the council may reasonably extend the time limitation. The town manager shall submit his report
simultaneously to the council and the zoning and planning board. The zoning and planning board shall make
its findings and recommendations after public hearing to the council.

Upon the submission of the zoning and planning board findings and recommendations to the council, the
clerk shall call a public hearing thereon before the council at the earliest practicable time, ten days after
publication, once in a newspaper of general circulation in the town. After said public hearing the council shall
make its determination as to whether the zoning ordinances shall remain the same or shall be changed.
Should the council determine that the zoning ordinances shall remain the same, it shall immediately issue its
order terminating the building moratorium. Should the council determine that the applicable zoning
ordinances should be changed, or new ordinances created, or special exceptions, variances, conditional use
permits and the like, altered or revoked, it shall issue its order continuing the building moratorium and shall
immediately take the actions required to accomplish the same.

Upon the completion of all zoning changes relating to the affected area, the council shall issue its order
terminating the building moratorium.

If any planning study performed by town officials or employees or a specially hired or appointed town
agency, indicated the necessity for zoning changes, the provisions hereof may be utilized to restrict the
issuance of building permits until such changes have been finally considered by the council.

Any person may make written application to the town council for the issuance of a building moratorium by
the council. Such application to the council shall be filed with the town clerk, whose duty it shall be to place
the matter before the town council as soon as is reasonably practicable for the council's determination as to
whether a public hearing shall be called thereon. The town manager shall be notified by the clerk of the date
that the matter is to be considered by the council. The word "person" as used in this subsection includes, but
is not limited to, any individual, firm, corporation and governmental entity.

Should the council determine that a public hearing should be held as to whether a building moratorium is
appropriate, it shall call the same for the earliest practicable date and give ten days notice thereof by
publication once in a newspaper of general circulation in the town. Pending the public hearing, the council
may issue an order prohibiting the issuance of building permits in the affected area.

After the completion of the steps provided in subsections (12) and (13) above, the procedure is that set forth
in subsections (6) through (10) hereof.

Notwithstanding the issuance of any moratorium order, the town manager may authorize the issuance of
building permits for nondeleterious items including, but not limited to, fences, repairs, and the like matters,
if he determines that such permit will not affect the outcome of the planning study, and such items are not
subject to the approval of any other board or agency of the town.

During the existence of any building moratorium, no applications for variances, special exceptions or zoning
district changes, minimum square footage requirement changes, unusual and new uses, modifications or
elimination of conditions, restrictions or limitations with the affected area shall be acted upon by any town
agency except as provided herein.

No. 108, § 16A, 6-10-57; Ord. No. 301, § 1, 6-14-76; Ord. No. 700, § 1, 4-8-02)
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No, 102
RESTRICTIONS
Filed April 19, 1947

Recordod under Clerk!s
FMile Mo, W, 33513

DECLARATION OF NESTRICTIOIS ZOVINING BAY HARBOR
ISLAND, A SUBDIVISION OF DADT COMNTY, FLORIDA
ACCCRDING TO 'THE PLAT TUEREOR AS ﬂEC&RDED IN
PLAT NOOK 46, AT PAGE 5, OF 'I'E PUBLIC RECORDS
OF DADE COUNTY, IFLORIDA:

DEFINITIONS :

1, SUBDIVINER and GRAHTOR wmcon 3ay Harbor Island,
Ine., a Florida corporation, 1ts succersors and assigns,

2, GRAI'TEE means the person, firm or corporation

(one or more) to vhom the subdivider {irst conveys the land
herein described, or any part thereof, anrd the grantee's
heirs, executors, administrators, succes:ore and assigns,
and all persons, firms or corporations <liining by, tiarcosh
or under such granteej vherever in th:s Jdocument the masciu-
line 1s used, it shall include the ferinine or neuter, as
the context may require,

3. SUNDIVISION means the tuin 1slands as shovn on
the Plat of Bay Harbor Island, recorded i3 Plet Dook M6 at
page 5 of the Public Racords of Dade Couvncy, Florida,

TIE EAST ISLAND means the island shown on
sald Plat of Day llarbor Island situatod vwest of Indian Creek
and east of Bay llarhor Viaterway,

THE WEST ISLAND means the island shown on said
Plat of Bay Harbor Islsnd situsted vect of Day Ilarbor VWater-
way and east of Blscayne Bay,

4, LOT means tho parcels of land into which Bay
Harbor Island was subdivided, as shown from the Plat thereof,
_recorded in-Plat Rool 46 at page 5 of the Mublic Records of
Dade County, Floridaj but the lots in Bloelis 11, 12, 20, and 21,
and Lots 1 and 2 in Block 1, Lots 36 and 37 in Block 4% and
Tracts A, By, C, D, E and F are not covered by or subject to
the use and sa%back restrictions hereinafter set forth,

RESTRICTIONS THAT APPLY TO THE EAST ISLAND:

A, Use restrictions:

Except for Lots 1 end 2 in Block 1; Lots 36 and 37 in
Rlock 4; all of Blocks 11, 12, 20 and 214 and Tracts
Ay, B, C, D, E and F of the East Island, no bullding shall
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No. 102 (Continued)

be erected or constructed or maintained on any

lot in the East Island other than residences,
duplexes, apartments, apartment hotels, hotels or
club hotels; no business bullding may be erected

on said lanés or any part of said lands, and no
business may be conducted thereon axcep% such
business as i1s directly concerned with and inci-
dental to each individual apartment house, apart-
ment hotel, hotel or club hotel, as the casc may he,
If any such 1ncidental business 1s conducted in any
building on said land, then no shop or store or
concession for any such business shall have any
outside entrance or outside store-front or outside
signs or displays, lighting or advertising; access
thereto being exciusively limited to and through the
inside of the building.

B. Set- k linest

On water-front lots, no bulldings or any part there-
of may be erected nearer to the sea wall or bulk-
head than twenty (20) feet, measured from the out.-
side face thereof, or nearer to the rear line which
1s the 1line abutting the strcet, than twenty (20)
feat, or nearer to the side lines than ten (10) feet,

On all other lots, other than water-front lots, no
building or any part thereof, may be erected nearcr to
the line abutting the street than twenty (20) feeil,
(except as to triangular or otherwise odd-shaped

lots, in which instances the subdivider may adjust

the street or front setback restrictions in tre
interest of proper, useful and equitable planning),

or nearer to the rear line than ten (10) feet, or
nearer to the side lines thun ten (10) feet.

C. Minimum size and cost of building:
No single family residence maoy be erected with
floor area, exclusive of garages, porte-cocheres,
porches and terraces, of less than fifteen hundred
(1500) square feetj nor shall any duplex or two-
family residence be erected with floor area, ex-
clusive of garages, porte-cocheres, porches and
terraces, of less than two thousané (2000) square
feet; nor shall any apartment house, apertment hotel
or hotel be erected with total floor area, exclusive
of garages, porte-cocheres, porches and terraces,
of less than twenty-five hundred (2500) square feet,
nor shall any dwelling unit, apartment unit or
hotel room in any of sald apartment houses, apartment
hotels or hotels contain less square footage than
i3 presently required by the Miami Beach Building
Code.
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No. 102 (Continuved)
RESTRICTIONS THAT APPLY TO THE WEST ISLAND:

A. Use restrictions:

No building shall be erected or constructed on
any lot in the West Island other than one single
family dwelling house (with the usual out-buildings
for use in connection therewith) for the use of one
family only, and no lot sihall be used except for
residential purposes exclusively for one family
only. No out-building shall be allowed that is
susceptible of being occupled for residential pur-
poses (except by domestic servants), and no out-
building shall be used except In connection with
the main-house.

B. Set-back lines:

On water-front lots, other than water-front lots
fronting due east on Bay !larbor Waterway, no build-
ing or any part thereof may be erected nearer to the
sea wall or bulkhead than forty (40) feet mecasured
from the outside face thercofjand on water-front lots
fronting due east on Ley llarbor Vaterway,no building
or any part thereolf may be crected nearer to the sea
wall or bulkhead than twenty-five (25) feet measured
from the outside face thercofjand on 811 water-front
lots, no bulldings or any part thereof may be erected
nearer to the rear line, which 1s the linec abutting
the street, than twenty-five (29) feet,or nearer to
the side 1ines than ten (1(:) feet.On all other lots,
except water-front lots, no bullding or any part
thereof may be erected nearer to the line abutting
the street than twenty-five (25) feet, (except as

to triangular or otherwise odd-shaped lots,in which
instances the subdivider may adjust the street or
front set-back restrictions in the interest of proper,
useful and equitable plannint}, or nearer to the
rear line than fifteen (19) leet, or nearer to the
side lines than ten (10) fCecet.

C. Minimum size_of residence:

On water-front lots, no residence may be erected
with floor area, exclusive of garages,porte-cocheres,
porches and terraces of less than two thousand(2000)
square feet. On all other lots in the West Island,

no residence may be erected with floor area,exclusive
of garages, porte-cocheres, porches, and terraces,

of less than [ifteen hundred (1500) square feet.

rIiEEmICTIONs THAT_APPLY TO THE ENTIRE SUBDIVISION OF BAY HARBOH
SLAND:

1. Ownership
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No. 102 (Continued)

None of the land situate in this subdivision shall
be occupied by or sold, loased, rented, devised or
conveyed in any form or manner by any éitle,

either legal or equitable, to any person or persons
other than of the Caucasian Race; nor to any firm,
partnership, organigation, assoclation or corpor-
ation of whlch any person or gorsons not of the
Caucasian Race shall be directly or indirectly a
member, participant, assoclate or stockholder.

2. Nuisances:

Nothing shall he done or suffered to be done or
permitted to exist on any Joi which may be or become
an annoyance, blight, eye-sore or nuisance to the
neighborhood, No horses, cattle, swine, goats,
poultry, fowl or any other live stock shall be kept
on any lot. No sign of any character, including

but not limited to "for sale" or “for rent" signs,
shall bs erented, displayed or maintained on any of
the land or on any of the structures in this sub-
division, unless the ercction end waintenance of
such sign be first approved In writing by tho sub-
divider. No derrick, hyum or drilling apparatus,
billboard, poster or otier advertlsing sign or
device, factory, boat slips, ship yard or marine raile-
vay sllps, machine shop, manuiacturing establishiwi,
tratler park, nursing tnme, sanitarium, hospital nr
1like institution, shall be cnustructed or operatcu
on any of the lols or lani in this subdivision.

No weeds, underbrush or other unsightly growths shall
be permiﬁted to grov or rem3an upon the lands of this
subdivision, and no refuse plie or unsightly objects
shall be allowed to be placed or suffered to remain
anywhere thereonj and in the event that the owner
shall fa’ll) or refuse tn leep the lands free of weeds,
underbrush or refuse piles or other unsightly growths
or objects, then the subdivider may enter upon said
lands and remove the same at the expense of the owner,
and such entry shall not be deemed a trespass.

3. Plans and specifications:

For the purpose of insuring the development of this
subdivision as an area of high standards, the sub-
divider reserves the rizht and power to control the
type, kind and character of the buildings, structures
and othor improvements to be placed on each of the
lots in this subdivision. Thc owner or occupant of
each and every lot, by acceptance of title thereto
or by tairing possession theroof, covenants and agrees
that no bullaing or structure of any kind shall be
Placed, erected or altered upon any of the land
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in this subdivision unloss and until the plans and
specifications therefor, and the plot plans have been
submitted to and approved in writing by the subdivider
before any construction is begun; the plans and
specifications and all construction thereunder, and
every alteration of any building or structure, shall
be in accordance and compliance with the Builéing,
Plumbing, Electrical Codes of the City of Miami Beach,
Florida, in effect at the time construction or alter-
ation of any such building or structure is begun,
ex::gggas relaxed or modified by the subdivider in

wr .

Each such building or structure shall be placed on
the premisos only in accordance with the plans and
specifications, and plot plans, so approved by the
subdivider. Refusal of approval of plans and speci-
fications by the subdivider may be based on any
legitimato ground, including but not limited to
aegthetic grounds. No alterations in the exterior
appearance of the buildings or structures shall

be made without like written approval of the sub-
divider first had and obtaincd. Should the sub-
divider fail to approve or disapprove the plans and
specifications, and plot plans, submitted to it by
the owner of any lot or lots in Bay Harbor Island
Bubdivision within thirty (30} days after written
request therefor, then such approval of the subdivider
shall not be required, provided, however, that no
building or other structurc shall be erected or shall
be allowed to remain on any land in Bay Harbor Island
Subdivision which violates any of the covenants or
restrictions contained in this Declaration of Restric-

tions,
4. No temporary buildipgs:

No tents and no temporary or accessory building or
structure shall be erected on any of the lots in Bay
Harbor Island Subdivision without the written consent
of the subdivider.

5+ Building sites:

A residential or apartment site way consist of one

or more lots. All of one lot and part of another or
contiguous parts of more than one lot, or any other
combination of contiguous parts of loﬁs, will form

an integrel unit of land suitable for use as a site
for a residence or an apartment, provided it extends
from the street serving it to the rear boundary or to
the vater-front boundary; but no site shall have a
frontage of less width than i1s contained in tho largest
adjoining lot shown on tho plat. For all purposes of
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this instrument and all the restrictions herein
contained, the unit of land so formed for use as a
residential site, or for an apartment site where
apartments are ailcwed to be built, shall be con-
sidered to be a lot to the same extent as though it
had been laid out and platted as one.

6. Boats, boathouses and_anchorage:

No boathouse or dock bullding shall be erected on

or adjoining any of the lots in this subdivision,

but a dock extending such a distance from the line

of the bulkhead of the weter-front lots as may be
approved by the subdivider may be permitted, Erov%dgg
no dock shall be higher than three and one-half

feet above the mean high tide, or shall extend more
than eight (B) feet beyond the sea wall, and no cover
shall be permitted to be erected in connection with
any dock, except temporary boat swings, which may not
extend over eight (89 feet above the mean high tide;
gﬁofided fu;t%er, that no boat landing, dock or piler
8 e constructed until the plans end specifications
therefor shall have been approved in writing by -the
subdivider. No boat canal or other waterway shall

be dug or excavated into aeny of the waterfront lots.
No ramp for aircraft shall be built without the
anproval in writing of the subdivider. The subdivider
shall have the right to regulats the size and type

of boats, yachts or vessels vwhinh may be moored to
any dock or mooring along the waters adjacent to

the subdivision, regardless of the location.

No mooring prlle shell be pluced more Lhan twenty-
five (29) feet beyond the uutside face of the sea
wall of any lot, and no mooring pile shall be placed
nearer than seven and one-half (74) feet to a line
formed by the projection of the sidelines of the lot,

7. P -in:

No lot or parcel shall be increased in size by
£111ing in the waters on vhich it abuts.

8. S 1lls:

No sea wall shall be erected or constructed in this
subdivision or adjacent thereto unless and until its
location, design, materials, structures, strength,
etc., shall have been approved in writing by the
suhdlvider.

9. Walls and fences:

Heights of any walls and fences built outside of the
buildings set-back lines shall not be greater than
as follows:
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No wall or fence may be erected on any lot in the
subdivision higher than five (5) feet above finished
grade, or more than six (6) fect abovo the eleva-
tion of the center of the adjoining street,

The subdivider may, in its discretion, approve minor
projactions above the restricted heights for archi-
tectural features. No wall or fonce of any kind
vhatsoever shall be constructed on any lot until
after the height, type, design and location thoreof
g?:ié have been approved in writing by the sub-

er.

10, Eagements:

An easement 1s reserved over the rear five (5) feet

of each lot in the subdivision for the installation
and maintenance of all utilities, including but not
limited to electricity, water, gas, sowers, telephone
and for any similar facility dcemed by the subdivider
necessary for the service of said land. The rear line
of all water-front lots shall be deemed the line
abutting the street. The subdivider further rescrves
the right to assign the usc of said easements or
rights of way to any person, firm, corporation or mun-
icipality furnishing any of the ulilities or facil-
ities aforementioned. A similar easement is reserved
over the side lines of the lots wvhere such easements
are shown on the plat on file In the office of the
subdivider in connection with thic installation snd
maintenance of all such utilitics aforementioned.

No trees may bo planted or other matters and things
placed within the easements hereby reserved,

11. Additional restrictions:

The said subdivider may include in ary contract,
agreement for deed or deed hereafter nade, any addi-
tional conditions, reatrictions and covenants no
inconsistent wvith those herein contained. .

12, Restrictions uniform:

The foregoing restrictions are hereby incorporated

by reference in all deeds or other instruments of
conveyance which the subdivider may execute and
deliver, conveying land in this subdivision, whether
or not specific mention of the restrictions is made
in any such deeds or other instruments of conveyance.
The owner or occupant of each and every lot or parcel
of land in this subdivision by acceptance of title
thereto or by taking possession thereof, covenants
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and agrees, for himself, his heirs, executors,
administrators, successors and assigns, that he will
comply with and abide by each of the restrictions -
contained in this Declaration of Restrictions, and
that he will exert his best efforts to keep and
maintain the land in this subdivision as an area

of high standards.

13. Remedies for violations:

In the event of a violation or breach of any of these
restrictions by any person or concern claiming by,
through or under tho subdivider, or by virtue of any
Judicial proceedings, the sulxiivider and the lot
owners, or any of them jointly or severally, shall
have the right to proceed at law or in equi%y to
compel a compliance with the terms hereof or to
prevent the violation or breach of any of them. In
addition to the foregoing right, the subdivider

shall have the right whenever there shall have been
built on any lot in the subdivision, any structure
which is in violation of these restrictions, to enter
upon the property where such violation exisés and
summarily abate or remove the same at the expense

of the owner, and such entry snd abatement or removal
shall not be deemed a trespass. The failure to
enforco any right, reservation, restriction or
condition contained in this Declaration of Restric-
tions, however long continuecd, shall not be deemed

a walver of the right to do so thereafter as to the
same breach or as to a breach occurring prior or
subsequent thereto, and shull not bar or affect its
onforcement., The lnvalidatinn oy any court of any
one of the restrictions in this veclaration of
Restrictions contained, shall in no way affect any

of the other restrictions, hut they shall remain in
full force and effect.

IN WITNESS WHEREOF, BAY HARBOR ISLAND, INC., a Florida
corporation, has, by its duly authorized orlicers,
executed th{s Declaration of Restrictions covering
Bay Harbor Island, a subdivision of Dade County
Florida, according to the Plat thereof as recoréed

in Plat Book 46 at page 5 of the Public Records of
Dade County, Florida, this 15th day of February,

A. D. 1647, at Dade County, Florida.

BAY HARBOR ISLAND, INC.
By /s/ Howard Kane

(CORP, President
SEAL)
ATTRST: /s/ Ruth S. Broad
Secretary

(Duly acknowledged)
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This Inslrument Was Prepared By
GENE ESSHER, ATTY.
DROAD AND CASSEL
1108 Hane Concoutss

By Harbor siands, Flortda 33154

NOTICE TO EXTEND

KNOW ALL MEN BY THESE PRESENTS:.

AMERICAN MORTGAGE AND SAFE DFEPOSIT COMPANY as assignee
of all right, title, interest, powers and privileges of Sub-
divider under Declaration of Restrictions recorded 19 April 1947
under Clerk's File No. W33513 (Deed Book 2848 at Page 69) in
the office of the Clerk of the Circujt Courl in and for Dade
County, Florida does hereby extend said Declaration of Restric-
tions for an additional term of thirty (30) years from the date
of filing hereof pursuant to Florida Statutes Section 712.05.

For purposes of this notice, the undersigned de-
clares:

1. NAME AND ADDRESS OF CLATMANT

American Mortgage and Safe Deposit Company
1108 Kane Concourse
Bay Harbor Islands, Florida 33154

2. DBSCRIPTION OF LAND AFFECTED

All lots and parcels within:

Bay llarbor Island, according to the plat
thereof recorded in Plat Book 46 at

Page 5 of the Public Records of Dade
County, Florida.

3. NAMES AND ADDRESSES OF OWNERS

The names and addresses of the owners of all lots
and parcels contained within the subdivision Qescribed in 2 above
are appended hereto and by reference made a part hereof as de-
termined from the last completed tax assessment roll of Dade
County, Florida on the date herveof.

4. DESCRIPTION OF THE CLAIM

) Claimant claims the right to proceed at law or in
equity to compel a compliance with the terms of that certain
Peclaration of Reslrictions recorded 19 April 1947 under Clerk's
File No. W33513 (Deed Book 2848 at Page 69) in the office of

the Clerk of the Circuit Court in and for Dade County, Florida,

or to prevent the violation or breach of any of them. In addi-
tion, the claimant claims the right whenever there shall have
been built on any lot in the subdivision, any structure which is
in violation of said restrictions, to enter upon the property
where such violation exists and summarily abate or remove the

same at the expense of the owner, and such entry and abatement

or removal shall not be deemed a trespass. The failure to en-
force any right, rescrvation, restriction or condition contained
in said Declaration of Hestrictions, however long continued, shall
not be deemed a waiver of the right to do so thereafter as to the
same breach or as to a breach occurring prior or subsequent
thereto, and shall not bLar or affect its enforcement., ‘The in-
validation by any court of any one of the restrictions in said
Declaration of Restrictions, shall in no way affect any of the
other restrictions, but they shall remain in full force and cffect.



5. INSTRUMENT ON WHICH CLAIM ]S BASED

This claim is based upon that certain Declaration
of Restrictions recorded 19 April 1947 under Clerk's Pile No.
#W33513 (Deed Book 2848 at Page 69) in the office of the Clerk
of the Circuit Court in and for Dade County, Florida.

IN WITHESS WHEREOF claimant executed these presents
the 23} day of March, 1977.

AMERICAN/MORTGI\GB AND SAFE DEPOSIT COMPANY

ol

t’;g-"'b NG c\
Attest: By: RN .F-— -.\~3 I D2 el
) ’ RN

I/ .l ,/' ’,7 . "'\:".(‘:él:: u,"

(Licet A Bead T T

o " : (Corgoratesea))
,J- .o, . :-:'.': 3 (%3 ':

STATE OF FLORIDA '-,' A o K ’

COUNTY OF DADE o e s

The foreyoing instrument was acknowledged before me ™
this 23rd day of March, 1977 by SHEPARD BROAD

arnul RUTH K, BROAD as -Emmﬂi’?
antl . respectively, of AMERICAN
MORTGAGE AND SA DEPOSIT COMPANY, a Florida corporation, on

behialf of the corporation.

My Commission Expires: State of Florida at L'Qrg_'é ‘.

Rotary Mz Stats cf Farida st baryy. .

¥y Cozalaska Explns Sept, 9, 510 o
-2~

BROAD AND CASSEL, 1108 KANE CONCOURSE, BAY HARBOR ISLANDS. FLORIDA 33184



STATE OF FLORIDA)
COUNTY OF DADE )

J HEKREBY CERTIFY that this is a true copy of
Pages 1 and 2 of tin- oriyinal Notice filed in this office
on the /4 day of April, A.D. 1977 and appended to the
original Notice is a portion of the 1976 Metropolitan Dade
County Ad Valorem Agsessment Roll showing names and ad-
dresses of lot ownurs in the subject subdivision.

I FURTIHER CLERTI+Y that 1 did, on this /4 day
of April, A.D. 1977, mail by Certified Mail a copy of the

foregoing Notice to cach individual named in that portion
of the said Assessment ltoll,

WITNESS my band and Official Secal.

RICHARD P. BRLNKER
Clerk Circuit Court

By: L_QLJQﬂ;ﬂ-J D.C.

ey
<\ le”KCp
ST
Q?.’f e '1"J. \".(’,:‘ ."
('—.5‘ é,‘. s ’ :- 'q-
UE * ; e .i
L T
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-

DROAD AND CASSEL, 1108 KANE CONCOURSE, BAY HARGBOR ISLANDS. FLORIDA -2 110
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Ms, Linda Karlsson
Tawn Maoages RY EAX
Town of Bay Harbor Islands
9665 Bay Harbor Temece

Bay Herbor lslands, Florida 33154
RE: 75 Foot Limiton Building Height
Dear Linds:
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with the above-styled maiter.
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MICHAEL MIWER PLANNING ASSOCIATES. INC.

Land Design  Municipal Planning Services  Transportation Planning

TOWN OF BAY HARBOR ISLANDS
COMMUNITY DEVELOPMENT
MEMORANDUM

To: Mayor and Town Council
Town of Bay Harbor Islands
ccC: Greg Tindle, Town Manager
From: Michael J. Miller, AICP
Consultant Town Planner
Date: January 28", 2004

Subject: Proposed Zoning Code Amendments
Town of Bay Harbor Istands
MMPA Acct. No. 00-1102-1024

Recommended Action:

MMPA recommends the Mayor and Town Commission review the attached draft Zoning Code
amendments including (1) revising the RE Zoning District to change the name of the district, (2)
to create two multi-family zoning districts (one for the waterfront lots and one for the interior
lots) to be called RM-1 Multiple Family Residential District and RM-2 Multiple Family Residential
District, (3) revise parking lot criteria for multi-family developments, (4) create Density
Monitoring System (DMS) provisions, (5) create Transfer of Development Right (TDR)
provisions, and (6) to create “Gateway" property provisions.

Background

For the implementation of the Comprehensive Plan policies, the Community Visioning
recommendations and to address the “Gateway” properties, MMPA has competed draft
revisions to the Town Code. The Town Council authorized this work effort several months ago
and is being brought forward for initial discussions.

The proposed Code Amendments reflect Comprehensive Plan implementation issues, analysis.
of the current code provisions, analysis of existing development conditions based on field
inspections and recommendations in the Glatting Jackson Community Visioning Plan.

The current Zoning Code includes only one residential zoning category (RE) that covers the
entire eastern island residential area of the Town except the RBA Tracts and the Kane
Concourse properties. The original RE Zoning District appears to have been created in 1964.
Some provisions have been amended over the years. Our research has revealed that almost

7522 Wiles Road Suite B-206 Coral Springs, Florida 33067 Telephone: 954-757-9909



Oay Nauul IsANUS
Proposed Zoning Code Amendments
January 28%, 2004

Page 2

none of the existing development meets the current zoning code provisions. For example, the
code permits a maximum of 35% lot coverage. Most developments are between 40% and
50%. The PRD projects are considerable higher (Carroll Walk is 72%). The Community
Visioning study recommended, among other items, that development on the interior lots have
different development characteristics than the waterfront lots, primarily building height.
Therefore, MMPA is of the opinion that the RE Zoning District should be split into two different
zoning categories to differentiate between the waterfront and non-waterfront. In addition,
setback requirements are recommended to be amended to reflect common practices, to better
address the development criteria for the small lot sizes and to improve consistency. The names
of the districts shouid be more modem and reflect what they mean. What does RE mean? In
modern times this usually means Residential Estate housing areas. MMPA suggests RM for
Residential Multiple Family, common in today’s world.

The off-street parking section of the Zoning Code is recommended to be amended to include
specific requirements for parking in setback area as well as where parking may be permitted for
existing structures and for future construction. The proposed amendments include a provision
for allowing parking in single story multifamily buildings with required setbacks for muttifamily
buildings with more than one story.

An addition to the Zoning Code is being proposed that includes both a Density Monitoring
System (DMS) as well as an allowance for the Transfer of Development Rights (TDR). The
new development regulations are intended to provide the Town with an accurate accounting of
the level of residential development existing, permitted and available within the limits of the
Town's Comprehensive Plan as well as specific guidelines goveming transferring of additional
density if deemed acceptable by the Town. The purpose of creating a Transfer of Development
Rights program is to establish a TDR "Dwelling Unit Reserve Unit Bank” of available dwelling
units that can be allocated to individual development projects to promote the types and location
of desired development and re-development within the Town.

Michael Miller Planning Associates, Inc.



Town of Bay Harbor Islands
Analysis of Land Development Feasibility

introduction

In conjunction with work authorized by the BHI Town Commission, MMPA / MEAI has been
asked to perform an analysis of the impacts of the existing zoning code in relation to the
allowable density in the Comprehensive Plan. The analysis was to test if developers could
actually develop / redevelop parcels on the east island of the Town. The proposed base density
for the east island of the Town is 34 units per acres. The draft EAR-Based Amendments
contains provisions to allow for the Transfer of Development Rights (TDR) to allow more units
per project. The average density of a multi-family residential development is 40 DUA. As-built
densities range from 8 DUA for a duplex to 70 DUA for an apartment building. One of the new
PRD projects is 81 DUA. Most of the development on the eastem island occurred many years
prior to the current Complan density limits. MMPA has discovered that the 34 DUA limit was
incorrectly derived in 1989, however, DCA refuses to allow for a correction, as any increase
would violate state and regional policy concerning population concentrations in the Coastal High
Hazard Area. Almost one-third of the existing development exceeds the 34 DUA limit. One of
the initial tasks is to analyze the Town's existing development criteria and various density
increase scenarios (TDR) and perform an economic analysis to determine if baseline conditions
make it economically infeasible to re-build. Future economic analysis will analyze different
development scenarios.

Strategy

MMPA took the smallest developable lot permitted within the Town and utilized those lot
dimensions as the basis for the study. The smallest platted lot is 75 feet in width by 150 feet in
depth. At 34 units to the acre, this allows for a development of 8 units. If the smallest parcel
could be developed at the maximum density permilted, then it could be assumed larger parcels
should be able to reach the proposed density by repeating that design/density. The question is
if 8 units can be constructed economically given the density limits and land development criteria.

Analysis
The following regulations were reviewed and applied to the study:

Setbacks

Setbacks for RE 2oned property are found in Section 23-11(B). Essentially setbacks are
increased as the height of the structure is increased. In the RE Zoning District, for non-
waterfront lots, there is a minimum front setback (street) of 20 fest and rear and side
setbacks of 10 feet for 1 & 2 story buildings. The setbacks are increased to 30 feet in
the front yard and 20 feet in the rear and side yard for 3 & 4 story buildings. Finally, a
3s5-foot front yard setback is required and a 25-foot rear and side yard setback is
required for 5 & 6 story buildings. For waterfront lots, there is a minimum front setback
(front being the seawall) of 20 feet and rear and side setbacks of 10 feet for 1 & 2 story
buildings. The setbacks are increased to 30 feet in the front yard and 20 feet in the rear
and side yard for 3 & 4 story buildings. Finally, a 35-foot front yard setback is required
and a 25-foot rear and side yard setback is required for 5 & 6 story buildings



Setbacks for RBA zoned property are found in Section 23-1 1(D). Essentially setbacks
are increased as the height of the structure is increased. All of the RBA Tracts are large
waterfront lots. There is a minimum front setback (seawall) of 20 feet and minimum
rear setback (street) of 20 feet. For side yard setbacks, the minimum side setback is 10
feet for 1 & 2 story buildings. The side setback is increased to 15 feet for 3 & 4 story
buildings. The side setback is increased to 20 feet for 5 & 6 story buildings. The side
setback is increased to 25 feet for 7 & 8 story buildings. Finally, the side setback is
increased to 30 feet for 9 & 10 story buildings.

Maximum Building Coverage
The maximum allowable building coverage in the RE Zoning District is 35%. The
maximum allowable building coverage in the RBA Zoning District is 37.5%.

Maximum Height

The maximum building height in the RE Zoning District is 6 stories, however, the code
allows the building to be raised for covered / garage parking (maximum 7 stories). The
maximum building height in the RBA Zoning District is 10 stories, however, the code
allows the building to be raised for covered / garage parking (maximum 11 stories).
Despite the Zoning Code allowances, the maximum height has been recently regulated
in all zoning categories by referendum to 75 feet. This was in reaction to the new PRD
projects that were allowed up to 150 feet in height.

Minimum Size of Living Unit

Minimum floor areas are found in Section 23-9. Minimum unit sizes for multifamily units
is 750 feet for an efficiency unit, 800 square feet for a one bedroom unit, 1,150 square
feet for a two bedrcom unit and an additional 200 square feet for each additional

bedroom.

Storage Requirements
A minimum of 25 square feet of storage space per unit must be provided outside the

interior space of the dwelling unit.

Parking Requirements

Parking requirements are found in Section 23-24. Each dwelling unit must have two (2)
parking spaces within the building lot. If the building is more than one story, the parking
must be located within the zoning setbacks required for that district. Most of the existing
developments were built prior to the current parking code requirements. Most
developments are non-conforming. In lieu of an on-site parking lot, virtually every
development has direct back out parking from the adjoining roadway blacktop into the
swale with a portion of the parking space extending into the front yard.

After applying the required setbacks, maximum building coverage, maximum height, minimum
floor areas, storage and parking requirements, it was determined that unless an underground /
under building parking area was constructed, maximum density could not be achieved.
Maximum allowable density could easily be achieved if the building was raised over a garage.
In fact it appears feasible to add units to perhaps 10-12 on a single site (RE) and meet the
Town's minimum parking standards.

The Town's building setback standards and maximum building lot coverage standards seem to
unnecessarily restrict the building envelope. For example, a one and two story building has a
10-foot side and rear setback but as soon as a 3 story (or 4 story) a 20-foot setback is required.



Also, the maximum lot coverage percenlage appears to be too low. An analysis of existing
older developments shows, as an example, that numerous buildings have 45-60% lot coverage.
| believe these types of land development restrictions, in addition to the density issue, need to
be revisited and modified to encourage re-development.

Options

If the Town desires to have the maximum density constructed on minimum lot sized parcels, the
Town should consider relaxing the setback requirements and increasing the allowable building
lot coverage. Also, possibly exempting 2 levels of parking may assist in achieving the density
limit and any TOR increases.

Section 23-11 {B)(11) already allows the Town Council to adjust setback restrictions within the
RE zoning district in the interest of proper use and equitable planning on a lot.
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TOWN OF BAY HARBOR ISLANDS
PROPOSED ZONING CODE AMENDMENTS
RM-1 ZONING DISTRICT

Sec. 23-11. Building setback, coverage, density and height requirements.

In all area districts hereinabove set forth and designated, there shall be front, rear and
side yard setbacks provided for of not less than the dimensions specified, as follows, to wit:

Comments: The Town's Zoning Code fails to include any definitive development
intensity standards. A maximum density clause is proposed and the title shouid be
amended.

(B1) RE RM-1 Multiple Family area Residential District. (Waterfront Lots)

Comments: Other than the Kane Concourse BAA Zoning District and the RBA Zoning
Districts located at the north and south tips of the eastern island, the entire area is zoned
RE at present. What does RE stand for? There is no definition in the Code. No “Intent or
Purpose” statement is made. The 2003 Community Visioning Plan recommended
different development standards for interior lots and waterfront lots. it is recommended
that the two (2) separate Zoning Districts be created for the eastern island, one for
waterfront lots and one for interior lots. Development issues are different as interior lots
back to other lots while the waterfront lots are separated by wide water bodies from
single-family uses both within the Town and outside the Town. Finally, modemn
nomenctature for multiple-family zoning districts is RM (Residential Multi-family).

(1)  Eront Yard Sethack - Waterfront lots in RE-Multiple-Family-area the RM-1 Zoning District
shall have a front yard setback of not less than twenty (20) feet, measured from the

outside bulkhead wall, the front yard being on the waterfront side. Fhere-shall-be-a-reas

Comments: This section is amended to address only waterfront lots and front
(waterfront) yards only. MMPA would prefer to modify the language to make the
waterfront the rear of the lot, as a street frontage is universally the front of a lot.
However, at present a simple amendment is proposed. This waterfront yard setback is
not unusual today except that field inspections revealed that few buildings appear to
have these setbacks. It is quite common that many buildings have a 15’ setback to the
seawall. The Glatting Jackson Community Visioning Plan did not address waterfront
setbacks, only “Preferred Street Cross Sections”. The lots are generally small for multi-
family developments (75 feet wide by 150 feet deep). It appears the Town created the
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current setback regulations in 1964. A large majority of the Town's buildings were
constructed prior to that date. The larger the building envelope the more ability to raise a
building and place parking underneath, removing the on-street back-out parking. The
current 20-foot setback is proper in our opinion. No increased ‘“stepped” setback is
required for taller buildings. This is because of the distance between the multi-family
areas and single-family areas across waterways both in the Town and outside the Town.
MMPA recommends the Town maintain the 20’ front (waterfront) setback with no step
back.

Comments: This section is to be removed and placed in a new RM-2 Zoning District for
interior lots.

(2) r Yard (S etback - All lots in th -1_Multipl ily Zoning District shall
hav inimum rear yard (street) setback as follows:

(a) One (1) through two (2) story building - twenty (20) feet.
(b) Three (3) through four (4) story building - thirty (30) feet.
(c) Five (5) through six (6) story building - thirty-five (35) feet.

Comments: This section is separated from the inclusive provision above for ease of
reference. These front yard setbacks are not unusual today. Waterfront lots in general
appear to be set back further from the street than the interior lots. A few appear to be
closer than the current allows. The Glatting Jackson Community Visioning Plan
contained a “Preferred Street Cross Section” with a common 20-foot front setback
requirement for waterfront lots. The Glatting Jackson study also recommended taller
buildings (at least the old 7 story limit) be permitted on these lots. The new EAR-Based
Comprehensive Plan amendments envision the ability to transfer additional density to
the waterfront lots from the interior lots. The lots are generally small for multi-family
developments (75 feet wide by 150 feet deep). It appears the Town created the current
setback regulations in 1964. A large majority of the Town's buildings were constructed
prior to that date. The larger the building envelope the more ability to raise a building
and place parking underneath, removing the on-street back-out parking. The Town
needs to weigh the street building scale to incentives to re-develop the properties.
MMPA recommends the Town maintain the current setback standards. However, the
Glatting Jackson recommended 20’ street yard setback with no step back would allow
more buildable area.
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(3) Side_Yard Setbacks - All iots in the RM-1_Multiple Family Zoning District shall have

minimum side yard setbacks as fallows:
(a) One (1) through two (2) story building - ten (10) feet.

b For each additional three feet of building height above 20 feet re shall b

(b) ___For each additional three (3) feet of building height above 20 feet, there shall be
one (1) additional foot of building setback for that portion of the structure aover 20 feet in

height.

Comments: This section is broken out separately from the front and rear yard criteria.
The existing side yard setbacks are not unusual today except that field inspections
revealed that very few buildings have these setbacks. It is quite common that all
buildings, even 6-story buildings have narrow side setbacks. The Town's former PRD
allowed as little as a 5-foot wide side setback for a 3-story Pedestal and a flex side
setback of 10 fest for a 15-story building! The Glatting Jackson Community Visioning
Plan did not address side setback issues, only front yards. Again, it appears the Town
created the current setback regulations in 1364. A large majority of the Town's buildings
were constructed prior to that date. The larger the building envelope the more ability to
raise a building and place parking underneath, removing the on-street back-out parking.
The current standard seems to require that the entire building to move in on a lot if the
building gets taller, rather than a “stepped or Wedding Cake” design. On a single 75-foot
wide lot a 5 or 6-story building would be only 25 feet wide, not encouraging a quality
product. Perhaps the intent was to discourage tall buildings on single lots — they would
need 2 or more lots. The scale is already established with buildings quite close to side
property lines. MMPA recommends a base side setback of ten (10) feet and a sliding
scale increase for building over 2 stories (20'). Only the taller portions of the building
needs to move in on the lot, that is, shorter portions of the structures can be closer to a
side lot line. Also, see the Flex setback provisions below for architectural design
flexibility.

e tbacks -~ oject designer has the option to offer creative design solutions to the

building configurations and the Town Council may allow the building structure to

encroach int e_additional rear and side setb requirements above. The total

amount of encroachment shall not exceed one-third of the length of the building. This

rovision _shall rve to create an_architectural ortunity for creative desian

provision shall _serve to create an architectural opportunity for creative design
approaches while promoting the beneficial purposes of building setbacks in the district.

Comments: This section is recommended to provide a mechanism to allow architectural
creativity to avoid a “box” design. Bal Harbour Village's Community Appearance Board
is comprised of only high-profile Architects, many from the academic world. That
community recently updated their codes and included that criteria. It would allow a
portion of the side and rear yards to encroach into the additional setback area to break
up the box. MMPA recommends the Town consider this provision.

(4) The maximum over-all length of any single building shall not exceed one hundred and
thirty (130) feet, except as hereinafier provided.

Comments: MMPA does not observe a need to amend this section.
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(5) A building may exceed one hundred and twenty (120) feet in length if breezeways, divide
such building, except for comman floors and raofs, into parts not exceeding one hundred
and twenty (120) feet in length. Such breezeways shall have a minimum unobstructed
width, completely through the building, of twenty (20) feet.

Comments: MMPA does not observe a need to amend this section.

(6) The minimum distance, unobstructed, between buildings on a lot, plot or parcel of land
shall be twenty (20) feet; however, such buildings may be connected by a covered
ground level walkway which must be open to the sides.

Comments: MMPA does not observe a need to amend this section.

(7) In the case of comer lots and waterfront lots, side setbacks shall be regarded as those
setbacks other than ones abutting streets and water.

Comments: MMPA does not observe a need to amend this section.

(8) The maximum building coverage of any lot shall not exceed thirty-five-(35) fifty (50) per
cent of the lot area.

Comments: If there is a building complex with as low as 35% building coverage, MMPA
could not locate one. The average building lot coverage appears to be between about 45 -
50%. Carroll Walk has a 72% lot bullding coverage and La Natique has a 57% lot building
coverage. Again, this criteria was adopted in 1964. Most of the Town's buildings were
built prior to that date. MMPA feels this criteria is an impediment to re-development. Why
would one demolish a building covering 50% of a lot and only build 35%? A survey of
adjacent communities revealed that most allow at least 40% lot coverage. MMPA
recommends the Town increase this critiera to 50%.

(9) No building in the RE- RM-1 Multiple Family area shall exceed six (6) stories.

Notwithstanding the above, for devel nts on two (2) or more lots, buildings shall be
emitied to be o ten (1 ories or 100 feet. Specified accessory roof mounted
structures may e he height limits specified herein as provided for in the applicabie

code section. A story is defined as a maximum of ten (10) feet in height from floor to
ceiling, inside measurement.

Comments: The Glatting Jackson Community Visioning Plan recommended waterfront
lots be allowed to build to at least 7 stories (it was inferred the RBA Tracts should be
allowed to remain at 11 stories). Market demand and economics will result in varying
building designs — just like exists at present. Much discussion has occurred on allowable
building heights. The recent BA economic analysis found that more height and intensity
along the Kane Concourse was necessary to justify re-development. MEAI has also found
that to be true given land costs, demolition costs, building costs, etc. MMPA
recommends that the maximum building height be limited to the existing height (6-stories)
for single lot developments but increased to 10 stories or 100 feet on the waterfront lots.
The maximum floor to ceiling height limit may discourage lofts or designs with interior
clear-story ceilings common today.
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(10)  If a building is raised to the minimum height necessary to provide one (1) or more levels
of vehicular parking, utilities, and other services under the building area, one (1) level of
the parking, utility and service area shall not be counted as a story. For example, if there
are two (2) levels of vehicular parking, utilities and other services, then (1) such level
would not be counted a story and a maximum of five (5) stories of living space are
permitted over the other two (2) levels All levels referred to are above ground. There is
no limitation to number of levels under ground level.

Comments: MMPA does not observe a need to amend this section.

Comments: A variance should be required for setback reductions. The proposed Flex
setback criteria would address this issue as well.

(10) Lands requirements - Each plot shall provide for a minimum of fifteen (15) percent
landscaped open space. An appficant shall be required to submit a detailed landscape
plan to the Town for consideration at the time of site plan approval. Trees shall be
provided to provided shade and accentuate the building design. Shrubs shall be
provided as foundation plantings, to screen mechanical equipment and as buffering to
adjacent properties. The plan shall be sensitive to surrounding properties and shall be
utilized to enhance the subject property.

Comments: There does not appear to be a minimum amount of pervious area required on
any development plot. Stormwater runoff is required to be kept on-site by the Florida
Building Code. The Town has a great deal of impervious surfaces (buildings and
pavement) that adds to localized flooding problems. People, especially children, need
open areas for recreation, not in the streets. MMPA could not locate a Landscape Code
with minimum tree, shrub and grass standards. At a minimum, the Town’s development
must meet the minimum Miami-Dade County Landscape Code criteria adopted in 1986. If
a local government does not have its own Landscape Code, it must use the County’s.
MMPA recommends the Town adopt a minimum open space standard as well as language
to require a Landscape Plan.

(11)  Maximuy le Density - The maximum allowable base density is 34 dwelling units

per acre. Partial units are rounded down to the nearest whole number. Individual project

density ma increa on a case-by-ca only through the process described i

Sec. 23-22 entitled Transfer of Development Rights.

Comments: The Town’s Zoning Code fails to include a definitive development intensity
standard. It was common in older Zoning Codes to let “performance criteria” such as
building height and bulk regulations (setbacks / lot coverage / minimum dwelling unit
square footage) govern the intensity of a project. However, state law now requires that
some intensity standard be provided, be it a density limit or Floor Area Ratio (FAR) limit.
The recommendation follows the current Comprehensive Plan base density limit and

refers to the proposed TDR program.
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(12) aximum Number of Hotel Rooms - The maximum number of hotel raoms shall not

exceed 70 rooms per acre.

Comment: The Town's Zoning Code fails to include a definitive development intensity
standard for hotels. The Bay Harbor Inn has two (2) locations, one on the waterfront
(Lots 35-37, Block 4) and one on an interior lot (Lot 1, Block 11). The current interior lot
has 21 rooms while the waterfront lots have 24 rooms. This equates to 70 rooms per
acre on the interior lot and 31 rooms per acre on the waterfront site. The proposed re-
development plans recently reviewed by the Town have 36-40 large suites. This would
result in a density of 52+/- rooms per acre. MMPA recommends a standard of 70 rooms
per acre. As a comparison, Bal Harbour Village allows 100 rooms per acre on the beach.
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TOWN OF BAY HARBOR ISLLANDS
PROPOSED ZONING CODE AMENDMENTS
RM-2 ZONING DISTRICT

Sec. 23-11. Building setback, coverage, density and height requirements.

In all area districts hereinabove set forth and designated, there shall be front, rear and
side yard setbacks provided for of not less than the dimensions specified, as follows, to wit:

Comments: The Town's Zoning Code fails to include any definitive development
intensity standards. A maximum density clause is proposed and the title should be
amended.

(B2) RE RM-2 Muitiple Family area Residential District. (Non-Waterfront)

Comments: Other than the Kane Concourse BAA Zoning District and the RBA Zoning
Districts located at the north and south tips of the eastern island, the entire area is zoned
RE at present. What does RE stand for? There is no definition in the Code. No “Intent or
Purpose” statement is made. The 2003 Community Visioning Plan recommended
different development standards for interior lots and waterfront lots. It is recommended
that the two (2) separate Zoning Districts be created for the eastern island, one for
waterfront lots and one for interior lots. Development issues are different as interior lots
back to other lots while the waterfront lots are separated by wide water bodies from
single-family uses both within the Town and outside the Town. Finally, modern
nomenclature for multiple-family zoning districts is RM (Residential Multi-family).

Comments: This section should be deleted as it pertains to only waterfront lots.

(1) Eront Yard Setback - Ali lots in RE-MultipleFamily-areas,—net-waterrontlets; the RM-2
Zoning District shall have a minimum front yard setback as follows, the front yard being
the yard abutting on any the street:

(a) One (1) through two (2) story building - twenty (20) feet.

(b) Three (3) through four (4) story building - thirty (30) feet.
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(c) Five (5) through six (6) stary building - thirty-five (35) feet.

Comments: This section is amended to address only interior (non-waterfront lots).
These front yard setbacks are not unusual today except that field inspections revealed
that very few buildings have these setbacks. It is quite common that all buildings, even
6-story buildings have a 15'-20" front setback (for example all of the multi-family
developments north of 97 Street across from Town Hall complex including the Summit).
The Glatting Jackson Community Visioning Plan contained a “Preferred Street Cross
Section” with a common 20-foot front setback requirement for interior lots. The lots are
generally small for multi-family developments (75 feet wide by 150 feet deep). It appears
the Town created the current setback regulations in 1964. A large majority of the Town's
buildings were constructed prior to that date. The larger the building envelope the more
ability to raise a building and place parking underneath, removing the on-street back-out
parking. The Town needs to weigh the street building scale to incentives to re-develop
the properties. The street scale is already established with building quite close to the
roadways. MMPA recommends a 20'-25’ front yard setback with no step back.

3)2) Rear Yard Setback - All lots in RE- the RM-2 Mulliple Family area—ret-waterfront-lots;
shall have a minimum rear yard setback and-a-minimum-side-yard-setbaek as follows:

(a) One (1) through two (2) story building - ten (10) feet.
©) Five(6)-4 h-ci{6) story-building-+ ty-five-{26)-4
{b) For each additional three (3) feet of building height above 20 feet, there shall be

one (1) additional foot of building setback for that portion of the structure over 2
feet in height.

Comments: This section is amended to address only interior (non-waterfront lots).
These rear yard setbacks are not unusual today except that field inspections revealed
that very few buildings have these setbacks. It is quite common that all buildings, even
6-story buildings have shallow rear setbacks. The Town's former PRD allowed as little as
a 5-foot wide rear setback for a Pedestal and a flex rear setback of 15 feet for a 15-story
building! The Glatting Jackson Community Visioning Plan did not address rear setback
issues, only front yards. Again, it appears the Town created the current setback
regulations in 1964. A large majority of the Town's buildings were constructed prior to
that date. The larger the building envelope the more ability to raise a building and place
parking underneath, removing the on-street back-out parking. The current standard
seems to require that the entire building to move in on a lot if the building gets taller,
rather than a “stepped or Wedding Cake” design. Perhaps the intent was to discourage
tall buildings on single lots — they would need 2 or more lots. The scale is already
established with building quite close to rear property lines. MMPA recommends a base
rear setback of ten (10) feet and a sliding scale increase for building over 2 stories (20').
Only the taller portions of the building needs to move in on the lot, that is, shorter
portions of the structures can be closer to a rear lot line. Also, see the Flex setback
provisions below for architectural design flexibility.
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(3) Side Yard Setbacks - All lots in the RM-2 Multiple Family area shall have minimum side

yard setbacks as follows:
(a) One (1) through two (2) story building - ten (10) feet.

(b) For each additional three (3) feet of building height above 20 feet, there shall be
one (1) additional foot of building setback for that portion of the structure over 20 feet in

height.

Comments: This section is broken out separately from the rear yard criteria. The existing
side yard setbacks are not unusual today except that field inspections revealed that very
few buildings have these setbacks. It is quite common that all buildings, even 6-story
buildings have narrow side setbacks. The Town’'s former PRD allowed as little as a 5-
foot wide side setback for a 3-story Pedestal and a flex side setback of 10 feet for a 15-
story building! The Glatting Jackson Community Visioning Plan did not address side
setback issues, only front yards. Again, it appears the Town created the current setback
regulations in 1964. A large majority of the Town’s buildings were constructed prior to
that date. The larger the building envelope the more ability to raise a building and place
parking underneath, removing the on-street back-out parking. The current standard
seems to require that the entire building to move in on a lot if the building gets taller,
rather than a “stepped or Wedding Cake” design. On a single 75-foot wide lot a 5 or 6-
story building would be only 25 feet wide, not encouraging a quality product. Perhaps
the intent was to discourage tall buildings on single lots — they would need 2 or more
lots. The scale is already established with building quite close to side property lines.
MMPA recommends a base side setback of ten (10) feet and a sliding scale increase for
building over 2 stories {20’). Only the taller portions of the building needs to move in on
the lot, that is, shorter portions of the structures can be closer to a side lot line. Also,
see the Flex setback provisions below for architectural design flexibility.

(3a) __Flex setbacks - A project designer has the option o offer creative design solutions to the
building configurations and_the Town Council may allow the building structure to
encroach into the additional rear and side setback requirements above. The total
amount of encroachment shall not exceed one-third of the length of the building. This
provision shall serve to create an architectural opportunity for creative design
approaches while promoting the beneficial purposes of building setbacks in the district.

Comments: This section is recommended to provide a mechanism to allow architectural
creativity to avoid a “box” design. Bal Harbour Village's Community Appearance Board
is comprised of only high-profile Architects, many from the academic world. That
community recently updated their codes and included that criteria. It would allow a
portion of the side and rear yards to encroach into the additional setback area to break
up the box. MMPA recommends the Town consider this provision.

(4) The maximum over-all length of any single building shall not exceed one hundred and
thirty (130) feet, except as hereinafter provided.

Comments: MMPA does not observe a need to amend this section.
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(5) A building may exceed one hundred and twenty (120) feet in length if breezeways, divide
such building, except for common floors and roofs, into parts not exceeding one hundred
and twenty (120) feet in length. Such breezeways shall have a minimum unobstructed
width, completely through the building, of twenty (20) feel.

Comments: MMPA does not observe a need to amend this section.

(6) The minimum distance, unobstructed, between buildings on a lot, plot or parcel of land
shall be twenty (20) feet; however, such buildings may be connected by a covered
ground level walkway which must be open to the sides.

Comments: MMPA does not observe a need to amend this section.

7) In the case of comer lots and waterfront lots, side setbacks shall be regarded as those
setbacks other than ones abutting streets and water.

Comments: MMPA does not observe a need to amend this section.

(8) The maximum building coverage of any lot shall not exceed thirty-five(35) fifty (50) per
cent of the lot area.

Comments: If there is a building complex with as low as 35% building coverage, MMPA
could not locate one. The average building lot coverage appears to be between about 45 -
$0%. Carroll Walk has a 72% lot building coverage and La Natique has a 57% lot building
coverage. Again, this criteria was adopted in 1964. Most of the Town's buildings were
built prior to that date. MMPA feels this criteria is an impediment to re-development. Why
would one demolish a building covering 50% of a lot and only build 35%7? A survey of
adjacent communities revealed that most allow at least 40% lot coverage. MMPA
recommends the Town increase this critiera to 50%.

(9) No building in the RE- RM-2 Muitiple Family area shall exceed si five (5) -stories. A
story is defined as a maximum of ten (10) feet in height from floor to ceiling, inside
measurement.

Comments: The Glatting Jackson Community Visioning Plan recommended interior lots
be allowed to build between 3 and 5 stories. The study also recommended that building
heights be varied to avoid a monolithic appearance. A Zoning Code must provide a
common set of development regulations applicable to ali properties uniformly in the same
Zoning District. It would be impossible to demand that two adjoining properties zoned the
same be different in height. Market demand and economics will result in varying building
designs - just like exists at present. MMPA recommends that the maximum building
height be reduced to the Glatting Jackson limit at this time pending economic analysis.
The maximum floor to ceiling height limit may discourage lofts or designs with interior
clear-story ceilings common today.
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(10)  If a building is raised to the minimum height necessary to provide one (1) or more levels
of vehicular parking, utilities, and other services under the building area, one (1) level of
the parking, utility and service area shall not be counted as a story. For example, if there

is_one (1) level of vehicular parking, utilities and other services, then
(1) such level would not be counted a story and a maximum of five-(8) four (4) stories of
living space are permitted over the ether-twe-{2Hevels one (1 rking level. All levels
referred to are above ground. There is no limitation to number of levels under ground
level.

Comments: This section is modified to illustrate a somewhat shorter building scenario.

Comments: A variance should be required for setback reductions. The proposed Flex
setback criteria would address this issue as well.

(10) Landscape requirements ~ Each plot shall provide for a minimum of fifteen (15) percent
landscaped open space. An applicant shall be required to submit a detailed landscape
plan to the Town for_consideration at the time of site plan_approval. Trees shall be
provided to provided shade and accentuate the building design. Shrubs shail be

rovided as foundation plantings, fo sc mechanical equipment and as buffering to
adjacent properti e plan shall be sensitive to surrounding properties and shall be

utilized to enhance the subject property.

Comments: There does not appear to be a minimum amount of pervious area required on
any development plot. Stormwater runoff is required to be kept on-site by the Florida
Building Code. The Town has a great deal of impervious surfaces (buildings and
pavement) that adds to localized flooding problems. People, especially children, need
open areas for recreation, not in the streets. MMPA could not locate a Landscape Code
with minimum tree, shrub and grass standards. At a minimum, the Town's development
must meet the minimum Miami-Dade County Landscape Code criteria adopted in 1996. If
a local government does not have its own Landscape Code, it must use the County's.
MMPA recommends the Town adopt a minimum open space standard as well as language
to require a Landscape Plan.

(11)  Maximum Allowable Density - The maximum allowable base density is 34 dwelling units
er acre. Partial units are rounded down to the nearest whole number. Individual project
density may be increased on a case-by-case basis only through the process described in

Sec. 23-22 entitled Transfer of Development Rights.

Comments: The Town's Zoning Code fails to include a definitive development intensity
standard. It was common in older Zoning Codes to let “performance criteria” such as
building height and bulk regulations (setbacks / lot coverage / minimum dwelling unit
square footage) govern the intensity of a project. However, state law now requires that
some intensity standard be provided, be it a density limit or Floor Area Ratio (FAR) limit.
The recommendation follows the current Comprehensive Plan base density limit and

refers to the proposed TDR program.
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(12) axi umber of Hotel Rooms - maximum _number of hotel rooms shall not

exceed 70 rooms per acre.

Comment: The Town'’s Zoning Code fails to include a definitive development intensity
standard for hotels. The Bay Harbor Inn has two (2) locations, one on the waterfront
(Lots 35-37, Block 4) and one on an interior lot (Lot 1, Block 11). The current interior lot
has 21 rooms while the waterfront lots have 24 rooms. This equates to 70 rooms per
acre on the interior lot and 31 rooms per acre on the waterfront site. The proposed re-
development plans recently reviewed by the Town have 36-40 large suites. This would
result in a density of 52+/- rooms per acre. MMPA recommends a standard of 70 rooms
per acre. As a comparison, Bal Harbour Village allows 100 rooms per acre on the beach.
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No, 102
RESTRICTIONS
Filed April 19, 1947

Recordod under Clerk!s
File Mo, W, 33513

DECLARATION OF NESTRICTIONS COVFMING DAY HARBOR
ISLAND, & SUBDTVISION OF PADT COMUTY, FLORIDA
ACCCRDING 10 'THF PIAT TUEREOF AS RECORDED IN
PLAT DOOK 46, AT PAGE 5, OF 'R MUBLIC RECORDS
OF DADE COUNTY, FLORIDA !

DEFINITIONS :

l, SUBDIVINDER and GRANTOR ncan 3ay Harbor Island,
Inc., a Florida corporation, 1ts succersors and assigns,

2, CRANTEE means the person, f'irm or corporation

(one or more) to vhom the subdivider {irst convays the land
herein deseribed, or any part thereof, and the grantee's
heirs, executors, administrators, suc.:es:ors and assipns,
and all persons, [irms or corporation: «liining by, tireosh
or under such granleej vherever in Lh:s slocument the mnscii~
line is used, it shnli include the forinine or neuter, as
the context may require,

3, SUBDIVISION mesns the tuin 1slands as shown on
the Plat of Bay Harbor Island, racordnad i3 Plet Dook "6 st
page % of the Public Records of Dade Covncy, Florida.

THE BEAST ISLAND meons the island shown on
sald Plat of Day larbor Island situatod west of Indian Creek
and east of Bay llarhor Viotervay,

THE WEST ISLAND means the island shown on said
Plat of Bay Harbor Island situsted vest of Day Ilarbor Water-
way and east of Blscayne Bay,

4, LOT mesns tho parcels of land into which Bay
Harbor Island was subdivided, as shown from the Plat thereof,
. recorded in-Plpt Roolk 46 al page 5 of the Public Records of
Dade County, Florida; but the lots in Blocks 11, 12, 20, and 21,
and Lots 1 and 2 in Block 1, Lots 36 and 37 in Block 4 and
Tracts A, B, C, D, E ond I are not covered by or subjee¢t to
the use and seéback restrictions hereipafter set forth,

RESTRICTIONS THAT APPLY TO THE EAST ISLAND:

A, Use restrictions:

Excapt for Lots 1 and 2 in Block 1; Lots 36 and 37 in
Plock 4; all of Blocks 11, 12, 20 and 21; and Tracts
Ay By Cy D, E and F of the East Island, no buillding shall
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Nos 102 (Continued)

be erected or constructed or maintained on any

lot in the East Island other than residences,
duplexos, apartments, apartment hotels, hotels or
club hotels; no business building may be erected

on said lands or any part of said lands, and no
business may be conducted thereon axcap% such
business as 1s directly concerned with and inci-
dental to each individual apartment house, apart-
ment hotel, hotel or club hotel, as the case may he,
If any such incidental business 1is conducted in any
bullding on said land, then no shop or store or
concession for any such business shall have any
outside entrance or outside storo-front or outside
signs or displays, lighting or advertising; access
thereto being exciusively limited to and Ehrough the
inside of the building.

ck liness

On water-front lots, no buildings or any part there-
of may be erected nearer to the sea wall or bulk-
head than twenty (20) feet, measured from the out-
side face thereof, or nearer to the rear line which
is the line abuttlng the street, than twenty (20)
feat, or nearer to the side lines than ten (10) feet,

On all other lots, other than water-front lots, no
building or any part thereof, may be orected nearrr to
the line abutting the street than twenty (20) feri,
(except as to triangular or otherwise odd-shaped

lots, in which instances the subdivider may adjust

the street or front setback restrictions in' Lke
interest of proper, useful and equitable planning),

or nearer to tho rear line than ten (10) feet, or
nearer to the side lines thun ten (10) feet.

Minimum size and cost of building:

No single family residence may beo erected with

floor area, exclusive of garages, porte-cocheres,
porches ané terraces, of less than fifteen hundred
(1500) square feet; nor shall any duplex or two-
family residence be erected with floor area, ex-
clusive of garages, porte-cocheres, porches and
terraces, of less than two thousand (2000) square
feet; nor shall any apartwent house, apertment hotel
or hotel be erected with total floor area, exclusive
of garages, porte-cocheres, porches and terraces,

of less than twenty-five hundred (2500) square feet,
nor shall any dwelling unit, apartment unit or

hotel room in any of sald apartment houses, apartment
hotels or hotels contain less square footage than

13 presently required by the Miaml Beach Building

Code.,
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No., 102 (Continved)
RESTRICTIONS THAT APPLY TO THE WRST ISLAND:

A. Use restrictions:

No building shall be erected or constructed on
any lot in the West Island other than one single
family dwelling house (with the usual out-buildings
for use in connection therewith) for the use of one
family only, and no lot sihall be uged except for
residential purposes exclusively for one family
only. No out-building shall be allowed that is
susceptible of being occupled for residential pur-
poses (except by domestic servants), and no out-
building shall be used except in connection with
the main-house.

B. Set-back lines:

On water-front lots, other than water-front lots
fronting due east on Bay !larbor VWaterway, no build-
ing or any part thereof may he erected nearer to the
sea wall or bulkhead than forty (40) feet measured
from the outside face thercofj;and on water-front lots
fronting due east on Lecy llarbor Vaterway,no building
or any part thereof may be crected nearer to the sea
wall or bulkhead than twenty-five (25) feet measured
from the outside face thercofjand on all water-front
lots, no bulldings or any part thereof may be erected
nearer to the rear line, which is the line abutting
the street, than twenty-rive (25) feet,or nearer to
the side 1lnes than ten (1(:) foot.On all other lots,
except water-front lots, nn building or any part
thercof may be erected nearer to the line abutting
the street than twenty-five (25) feet, (except as

to triangular or otherwise odd-shaped lots,in which
instances the subdivider may adjust the street or
front set-back restrictions in the interest of proper,
useful and equitable plannint}, or nearer to the
rear line than fifteen (15) [eet, or nearer to the
side lines than ten (10) fecet.

Co Minimum size of residence:

[P

On water-front lots, no residence may be erected
with floor area, exclusive of garages,porte-cocheres,
porches and terraces of less than two thousand(2000)
square feet. On all other lots in the West Island,

no residence may be erected with floor area,exclusive
of garages, porte-cocheres, porches, and terraces,

of less than fifteen hundred (1500) square feet,

RESTRICTIONS THAT APPLY TO THE ENTIRE SUBDIVISION OF BAY HARBOR
ISLAND:

1. GOwnership
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None of the land situate in this subdivision shall
be occupied by or sold, loased, rented, devised or
conveyed in any form or manner by any £1t1e,

elther legal or equitable, to any person or persons
other than of the Caucesian Race; nor to any firm,
partnership, organization, assoclation or corpor-
ation of whlch any person or porsons not of the
Caucasian Race shall be directly or indirectly a
member, participant, associate or stockholder.

2. Nuisangess

Nothing shall he done or suffered to be done or
permitted to exist on any Joi¢ which may be or become
an annoyance, blight, eye-sore or nuisance to the
neighborhood. No horses, cattle, swine, goats,
poultry, fowl or any other 1live stock shall be kept
on any lot. No sign of any character, including

but not limited to "for sale" or “for rent" signs,
shall ba erected, displayed or maintained on any of
the land or on any of tho structures in this sub-
division, unless the ernction end waintenance of
such sign be first approved 1n writing by tho sub-
divider. No derrick, kyym or drilling apparatus,
billboard, poster or otaer advertlsing sign or
device, factory, boat slips, ship yard or marine rail-
vwsﬁm,mmhemw.MMMMWM5uummmmm
trailer park, nursing tome, sanitarium, hospital n;
like institution, shall be coustructed or operatcu
on any of the loLs or land in this subdivision.

No weeds, underbrush cr othicr unsightly growths shall
be permikted to grov or rem:in upon the lands of this
subdivision, and no refuss plie or unsightly objects
shall be nllowed to be placed or suffered to remain
anywvhere thereon; and in the event that the owner
shall fa’) or refuse to keep the lands free of weeds,
underbruish or refuse piles or other unsightly growths
or objects, then the svbdivider may enter upon said
lands and remove the same at the expense of the owner,
and such entry shall not be decemed a trespass.

3. Plans and specifications:

For the purpose of insuring the development of this
subcdivision as an area of high standards, the sub-
divider reserves the right and power to control the
type, kind and character of the buildings, structures
and othor improvements to be placed on each of the
lots in this subdivision. Tho owner or occupant of
each and every lot, by acceptance of title thereto
or by taking possession thercof, covenants and agrees
that no bullding or structure of any kind shall be
placed, erected or altered upon any of the land
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in thias subdivision unloss and until the plans and
specifications therefor, and the plot plans have bsen
submitted to and approved in writing by the subdivider
before any construction is begunz the plans and
specifications and all construction thereunder, and
every alteration of any building or structure, shall
be in accordance and compliance with the Builéing,
Plumbing, Electrical Codes of the City of Miami Beach,
Florida, in effect at the time construction or alter-
ation of any such building or structure is begun,
ex::gﬁgas relaxed or modified by the subdivider in

vr -

Bach such building or structure shall he placed on
the premiscs only in accordance with the plans and
specifications, and plot plans, so approved by the
subdivider. Refusal of approval of plans and speci-
fications by the subdivider may be based on any
legitimato ground, including but not limited to
aesthetic grounds. No alterations in the exterior
appearance of the buildings or structures shall
be made without 1ike written approval of the sub-
divider first had and obtaincd. Should the sub-
divider fail to approve or disapprove the plans and
specifications, and plot plans, submitted to it by
the owner of any lot or lots in Bay Harbor Island
Subdivision within thirty (30) days after written
request therefor, then such approval of the subdivider
shall not be required, provided however, that no
building or other structure shal1 be erected or shall
be allowed to remain on any land_in Bay Harbor Island
Subdivision which violates any of the covenants or
z:Strictions contained in this Declaration of Restric-
ons,

4. No temporary buildipgs:

No tents and no temporary ar accessory building or
structure shall be erected on any of the lots in Bay
Harbor Island Subdiviasion without the written consent
of the subdivider.

5. Building sites:

A residential or apartment site may consist of one

or more lots. All of one lot and part of another or
contiguous parts of more than one lot, or any other
combination of contiguous parts of loés, will form

an integral unit of land suitable for use as a site
for a residence or an apartment, provided it cxtends
from the street serving it to the rear boundary or to
the vater-front boundary; but no site shall have a
frontage of less width than 1s contained in the largest
ad Joining lot shown on tho plat. For all purpoges of
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this instrument and all the restrictions herein
contained, the unit of land so formed for use as o
residential site, or for an apartment site where
apartments are ailowed to bs built, shall be con-
sidered to be a lot to the same extent as though it
had been laid out and platted as one.

6. Boats, boathouses and_anchorage:

No boathouse or dock building shall be erected on

or adjoining any of tha lots in this subdivision,

but a dock extending such a distance from the line

of the bulkhead of the weter-front lots as may be
approved by the subdivider may be permitted, prov dgg
no dock shall be higher than three and one-ha

feet above the mean high tide, or shall extend more
than eight (8) feset beyond the sea wall, and no cover
shall be permitted to be erected in connection with
any dock, axcept temporary boat swings, which may not
extend over oight (Gg feet above the mean high tide;
g§o§§d§d rugtgar, that no boat landing, dock or pler
8 e constructed until the plans and specifications
therefor shall have boen approved in writing by -the
subdivider. No boat canal or other waterway shall

be dug or excavated into sny of the waterfront lots.
No ramp for aircraft shall be built without the
anproval in writing of the subdivider. The subdivider
shall have the right to regulat2 the size and type

of boata, yachts or vessels which may be moored to
any dock or mooring along the waters adjacent to

the subdivision, regardless of the location.

No mooring pile shsll be placed more Lhan twenty-
five (25) feet beyond the uvutside face of the sea
wall of any lot, and no mooring pile shall be placed
nearer than seven and one-half (74) feet to a line
formed by the projection of the sidelines of the lot,

7+ Pllling-in:

No lot or parcel shall be incrcased in sfze by
filling in the waters on which it abuts.

8. Sea Walls:

No sea wall shall be erected or constructed in this
subdivision or andjacent thereto unless and until its
location, design, materials, structures, strength,
etc., shall have been approved in writing by the
suhdlvider.

9, Walls and fences:

Heights of any walls and fences built outside of ths
buildings set-back lines shall not be greater than
as follows:
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No wall or fence may be erected on any lot in the
subdivision higher than five (5) feet abovo finished
grade, or more than six (6) fect abovo the elsva-
tion of the center of the adJoining street,

The subdivider may, in its discretion, approve minor
projections mbove &he restricted heights for archi.
tectural features. No wall or fence of any kind
vhatsoever shall be constructed on any lot until
after the height, type, design and location thoreof
;?:i% have been approved in uriting by the sub-

er.

10, Easements:

An easemsnt 1s reserved over thn rear five (5) feet
of each lot in the subdivision for the installation
and maintenance of all utilitics, including but not
limited to electricity, water, gas, sowers, telephone
and for any similar facility dcemed by the subdivider
necessary for the service of said land. The rear line
of all water-front lots shall be deemed the line
abutting the street. The subdivider further reserves
the right to assign the use of said easements or
rights of way to any person, firm, corporation or mun-
icipallty furnishing any of the ueilities or facil-
ities aforementioned. A similar easement is reserved
over the side 1ines of the lots where such easements
are shown on the plat on file in the office of the
subdivider in connection with the installation and

- maintenance of all such utilities aforementioned.

No trees may boe planted or other matters and things
placed within the easements hereby reserved,

11, Agditional resgtrictions:

The said subdivider may ‘include in ary contract,
agreement for deed or deed hereafter nade, any addi-
tional conditions, restrictions and covenants not
inconsistent vith those herein contained, .

12, Restrictions wniform:

The foregoing restrictions are hereby incorporated

by reference in all deeds or other instruments of
conveyance which the subdivider may execute and
deliver, conveying land in this subdivision, whether
or not specific mention of the restrictions is made
in any such deeds or other instruments of conveyance.
The owner or occupant of each and every lot or parcel
of land in this subdivision by acceptance of title
thereto or by taking possession thereof, covenants
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and agrees, for himselfl, his hoirs, executors,
adminiatrators, successors and assigns, that he will
comply with and abide by each of the réstrictions
contained in this Declaration of Restrictions, and
that he will exert his best efforts to keep and
maintain the land in this subdivision as an area

of high standards.

13. Remedies for violatiopns:

In the event of a violation or breach of any of these
restrictions by any person or concern claiming by,
through or under tho subdivider, or by virtue of any
Judicial proceedings, the sulkiivider and the lot
owners, or any of them jointly or severally, shall
have the right to proceed at law or in equi&y to
compel a compliance with the terms hereof or to
prevent the violation or breach of any of them. In
addition to the foregoing right, the subdivider
shall have the right whenever there shall have been
built on any lot in the subdivision, any structure
which is in violation of these restrictions, to enter
upon the property where such violation exis‘s and
summarily abate or remove the same at the expense

of the owner, and such entry snd abatement or removal
shall not be deemed a trespass. The failure to
enforco any right, reservatinn, restriction or
condition contained in thils Declaration of Restric-
tions, however long continued, shall not be deemed

a walver of the right to do so thereafter as to the
same breach or as to a breach occurring prior or
subsequent thereto, and shull not bar or affect its
anforcement. The lnvalidation oy any court of any
one of the restrictions in this veclaration of
Restrictions contained, shall in no way affect any
of the other restrictions, hut they shall remain in
full force and effect.

IN WITNESS WHEREOF, BAY HARBUR ISLAND, INC., a Florida
corporation, has, by its duly authorized offtcors, :
executed this Declaration of Restrictions covering
Bay Harbor Island, a subdivision of Dade County
Florida, according to the Plat thereof as recorded

in Plat Book 46 at page § of the Public Records of
Dade County, Florida, this 15th day of February,

A. D. 1947, at Dade County, Florida.

BAY HARBOR ISLAND, INC.
By /s/ Howard Kane

(CORP. President
SEAL)
ATTEST: /s/ Ruth S. Broad
Secretary

(Duly acknowledged)



lhi;hwumul Was Prepared By
GENE ESSHER. ATTY.
BROAD AND CASSEL
1108 Hane Concaurse

By Huber Islands, Flortda 33154

NOTICE TO EXTEND

KNOW ALL MEN BY THESE PRESENTS:.

AMERICAN MORTGAGE AND SAFE DEPOSIT COMPANY as assignee
of all right, title, interest, powers and privileges of Sub-
divider under Declaration of Restrictions recorded 19 April 1947
under Clerk's File No. W33511 (Deed Book 2848 at Page 69) in
the office of the Clerk of the Circuit Courtl in and for Dade
County, Florida does hereby extend said Declaration of Restric-
tions for an additional term of thirty (30) years from the date
of filing hereof pursuant to Florida Statutes Section 712,05,

For purposcs of this notice, Lhe undersigned de-
clares:

1. NAME AND ADDRESS OF CLATMANT

American Mortgage and Safe Deposit Company
1108 Kane Concourse
Bay Harbor Islands, Florida 33154

2, DESCRIPTION OF LAND AFFECTED

All lots and parcels within:

Bay Harbor Island, according to the plat
thereof recorded in Plat Book 46 at

Page 5 of the Public Records of Dade
County, Florida.

3. NAMES AND ADDRESSES OF OWNERS

The names and addresses of the owners of all lots
and parcels contained within the subdivision described in 2 above
are appended hereto and by reference made a part hereof as de-
termined from the last completed tax assessment roll of Dade
County, Florida on the date heveof. ’

4. DESCRIPTION OF THE CLAIM

] Claimant claims the right to proceed at law or in
equity to compel a compliance with the terms of that certain
Declaration of Reslrictions recorded 19 April 1947 under Clerk's
Pile No. W33513 (Deed PBook 2848 at Page 69) in the office of

the Clerk of the Circuit Court in and for Dade County, Florida,

or to prevent the violation or breach of any of them., In addi-
tion, the claimant claims the right whenever there shall have
been built on any lot in the subdivision, any structure which is
in violation of said restrictions, to enter upon the property
where such violation exists and summorily abate or remove the
same at the expense of the owner, and such entry and abatement

or removal ghall not be deemed a trespass. The failure to en-
force any right, reservation, restriction or condition contained
in said Declaration of festrictions, however long continued, shall
not be deemed a waiver of the right to do so thereafter as to the
same breach or as to a breach occurring prior or subsequent
thereto, and shall not bar or affect its enforcement, The in-
validation by any court of any one of the restrictions in said
Declaration of Restrictions, shall in no way affect any of the
other restrictions, but they shall remain in full force and effect.



S. INSTRUMENT ON WHICH CLAIM ]S DBASED

This claim is based upon that certain Declaration
of Restrictions recorded 19 April 1947 under Clerk's Pile No.
W3351] (Deed Book 2848 at Page 69) in the office of the Clerk
of the Circuit Court in and for Dade County, Florida.

IN WITHESS WHEREOF claimant executed these presents
the 23 day of March, 1977.

AMERICAN/MOR’PGAGE AND SAFE DEPOSIT COMPANY

(’}5:‘" Q t\
Attest: By: '\-p"‘~\~3 I\;)"’ <ot C
0, ’ e
{ / I, it
PP AADra d PN
AN / .//. (( X (Comqra‘tf‘saﬂj,
b, . Lo e ) .’.
o~ ¢ ;tc:l.\ L . .:.
';-‘:'.'- R [} .a.’
STATE OP PLORIDA ol
COUNTY OF DADE .-:_.".j_;l.' -
The foreyoinyg instrument was acknowledyed befure me ™ °
this 23rd day of March, 1977 by __SHEPARD BROAD
as

and RUTH K., BNOAD Mmﬂltr—_f—_
aml . respectively, of AMERICAN
MORTGAGE AND s% DEPOSIT COMPANY, a Florida corporation, on
behalf of the corporation.

C, .
My Commission Expires: State of Florida at Large '
Retary Pl Stata of Flarids at Lasy;.
iy ek s ., -.
-2-

BROAD AND CASSEL, 1310B KANE CONCOURSE, BAY HARBOR ISLANDS, FLORIDA 33184



STATE OF FLORIDA)
COUNTY OF DADE )

J UHEKEBY CERTLIFY that this is a true copy of
Pages 1 and 2 of thn- oriyinal Notice filed in this office
on the {j/. day of April, A.D. 1977 and appended to the
original Notice is & portion of the 1976 Hetropolitan Dade
County Ad Valorcm Assessment Roll showing names and ad-
dresses of lot ownurs in tha subject subdivision.

1 FURTIHER CLRTIFY that 1 did, on Lhis /4 day
of April, A.D. 1977, mail by Certified Mail a copy of the
foregaing Notice to cach individual named in that portion
of the said Assessment loll,

WITNESS my band and Official Seal.

RICHARD P. BRINKER
Clerk Circuit Court

D.C.

BROAD AND CASSEL, 1108 KANE CONCOURASE, BAY HARBOR ISLANDS. FLORIDA 33194
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MICHAEL MIWER PLANNING ASSOCINATES. INC.
Land Design Municipal Planning Services Transportation Planning

TOWN OF BAY HARBOR ISLANDS

COMMUNITY DEVELOPMENT
MEMORANDUM

To: Mayor and Town Council

Town of Bay Harbor Islands
cC: Greg Tindle, Town Manager
From: Michael J. Miller, AICP

Consuitant Town Planner
Date: January 28", 2004

Subject: Proposed Zoning Code Amendments
Town of Bay Harbor Islands
MMPA Acct. No. 00-1102-1024

Recommended Action:

MMPA recommends the Mayor and Town Commission review the attached draft Zoning Code

, amendments including (1) revising the RE Zoning District to change the name of the district, (2)
_ “'to créate two multi-family zoning districts (one for the waterfront lots and gne for the interior
“ lots) to be called RM-1 Muitiple Family Residential District and RM-2 Multiple Family Residential
District, (3) revise parking lot criteria for multi-family developments, (4) create Density
Monitoring System (DMS) provisions, (5) create Transfer of Development Right (TDR)

provisions, and (6) to create “Gateway" property provisions.

. N N . N . ] ~ \
Background '

For the implementation of the Comprehensive Plan policies, the Community Visioning
recommendations and fo address the “Gateway™ properties, MMPA has competed draft
revisions to the Town Code. The Town Council authorized this work effort several months ago
and is being brought forward for initial discussions.

The proposed Code Amendments reflect Comprehensive Plan implementation issues, analysis
of the current code provisions, analysis of existing development conditions based on field
inspections and recommendations in the Glatting Jackson Community Visioning Plan.

The current Zoning Code includes only one residential zoning category (RE) that covers the
entire eastern island residential area of the Town except the RBA Tracts and the Kane
Concourse properties. The original RE Zoning District appears to have been crealed in 1964.
Some provisions have been amended over the years. Our research has revealed that almost

7522 Wiles Road Suite B-206 Coral Springs, Florida 33067 Telephone: 954-757-9909
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Page 2

none of the existing development meets the current zoning code provisions. For example, the
code permits a maximum of 35% lot coverage. Most developments are between 40% and
50%. The PRD projects are considerable higher (Camoll Walk is 72%). The Community
Visioning study recommended, among other items, that development on the interior lots have
different development characteristics than the waterfront lots, primarily building height.
Therefore, MMPA is of the opinion that the RE Zoning District should be split into two different
zoning categories to differentiate between the waterfront and non-waterfront. In addition,
setback requirements are recommended to be amended to reflect common practices, to better
address the development criteria for the small ot sizes and to improve consistency. The names
of the districts shouid be more modem and reflect what they mean. What does RE mean? In
madem times this usually means Residential Estate housing areas. MMPA suggests RM for
Residential Multiple Family, common in loday's world.

The off-street parking section of the Zoning Code is recommended to be amended to include
specific requirements for parking in setback area as well as where parking may be permitted for
existing structures and for future construction. The proposed amendments include a provision’
for allowing parking in single story multifamily buildings with required setbacks for muitifamily
buildings with more than one story.

An addition to the Zoning Code is being proposed that includes both a Density Monitoring
System (DMS) as well as an allowance for the Transfer of Development Rights (TDR). The
new development regulations are intended to provide the Town with an accurate accounting of
the level of residential development existing, permitted and available within the limits of the
Town's Comprehensive Plan as well as specific guidelines goveming transferring of additional
density if deemed acceptable by the Town. The purpose of creating a Transfer of Development
Rights program is to establish a TDR "Dwelling Unit Reserve Unit Bank® of available dweliing
units that can be allocated to individual development projects to promote the types and location
of desired development and re-development within the Town.

Michael Miller Planning Associates, Inc.



Town of Bay Harbor Islands
Analysis of Land Development Feasibility

introduction

In conjunction with work authorized by the BHI Town Commission, MMPA / MEAI has been
asked to perform an analysis of the impacts of the existing zoning code in relation to the
allowable density in the Comprehensive Plan. The analysis was to test if developers could
actually develop / redevelop parcels on the east island of the Town. The proposed base density
for the east island of the Town is 34 units per acres. The draff EAR-Based Amendments
conlains provisions to allow for the Transfer of Development Rights (TDR) to allow more units
per project. The average density of a muiti-family residential development is 40 DUA. As-built
densities range from 8 DUA for a duplex to 70 DUA for an apartment building. One of the new
PRD projects is 81 DUA. Most of the development on the eastem island occurred many years
prior to the current Complan density limits. MMPA has discovered that the 34 DUA limit was
incorrectly derived in 1989, however, DCA refuses to allow for a correction, as any increase
would violate state and regional policy conceming population concentrations in the Coastal High
Hazard Area. Almost one-third of the existing development exceeds the 34 DUA fimit. One of
the initial tasks is to analyze the Town's existing development criteria and various density
increase scenarios (TDR) and perform an economic analysis to determine if baseline conditions
make it economically infeasible to re-build. Future economic analysis will analyze different
development scenarios.

Strategy

MMPA took the smallest developable lot permitted within the Town and utilized those lot
dimensions as the basis for the study. The smallest platted lot is 75 feet in width by 150 feet in
depth. At 34 units to the acre, this allows for a development of 8 units. If the smallest parce!
could be developed at the maximum density permilted, then it could be assumed larger parcels
should be able to reach the proposed density by repeating that design/density. The question is
if 8 units can be constructed economically given the density limits and land development criteria.

Analysis
The following regulations were reviewed and applied to the study:

Setbacks . N

Setbacks for RE zoned property are found in Section 23-11(B). Essentially setbacks are
increased as the height of the structure is increased. In the RE Zoning District, for non-
waterfront lots, there is a minimum front setback (street) of 20 fest and rear and side
setbacks of 10 feet for 1 & 2 story buildings. The setbacks are increased to 30 feet in
the front yard and 20 feet in the rear and side yard for 3 & 4 story buildings. Finally, a
35-foot front yard setback is required and a 25-foot rear and side yard setback is
required for 5 & 6 story buildings. For waterfront lots, there is a minimum front setback
(front being the seawall) of 20 feet and rear and side setbacks of 10 feet for 1 & 2 story
buildings. The setbacks are increased to 30 feet in the front yard and 20 feet in the rear
and side yard for 3 & 4 story buildings. Finally, a 35-foot front yard setback is required
and a 25-foot rear and side yard setback is required for 5 & 6 story buildings



Setbacks for RBA zoned property are found in Section 23-11(D). Essentially setbacks
are increased as the height of the structure Is increased. All of the RBA Tracts are large
waterfront lots. There is a minimum front setback (seawall) of 20 feet and minimum
rear setback (street) of 20 feet. For side yard setbacks, the minimum side setback is 10
feet for 1 & 2 story buildings. The side setback is increased to 15 feet for 3 & 4 story
buildings. The side setback is increased to 20 feel for 5 & 6 story buildings. The side
setback is increased to 25 feet for 7 & 8 story buildings. Finally, the side setback is
increased to 30 feet for 9 & 10 story buildings.

Maximum Building Coverage
The maximum allowable building coverage in the RE Zoning District is 35%. The
maximum allowable building coverage in the RBA Zoning District is 37.5%.

Maximum Height

The maximum building height in the RE Zoning District is 6 stories, however, the code
allows the building to be raised for covered / garage parking (maximum 7 stories). The
maximum building height in the RBA Zoning District is 10 stories, however, the code
allows the building to be raised for covered / garage parking (maximum 11 stories).
Despite the Zoning Code allowances, the maximum height has been recently regulated
in all zoning categories by referendum to 75 feet. This was in reaction to the new PRD
projects that were allowed up to 150 feet in height.

Minimum Size of Living Unit

Minimum floor areas are found in Section 23-9. Minimum unit sizes for multifamily units
is 750 feet for an efficiency unit, 900 square feet for a one bedroom unit, 1,150 square
feet for a two bedrocom unit and an additional 200 square feet for each additional

bedroom.

Storage Requirements
A minimum of 25 square feet of storage space per unit must be provided outside the

interior space of the dwelling unit.

Parking Requirements
Parking requirements are found in Section 23-24. Each dwelling unit must have two (2)

parking spaces within the building lot. If the building is more than one story, the parking

- must be located within the zoning selbacks required for that district. Most of the existing
developments were built prior to the current parking code requirements. . Most
developments are non-conforming. In lieu of an on-site parking lot, virtually every
development has direct back out parking from the adjoining roadway biacktop into the
swale with a portion of the parking space extending into the front yard.

After applying the required setbacks, maximum building coverage, maximum height, minimum
floor areas, storage and parking requirements, it was determined that unless an underground /
under building parking area was constructed, maximum density could not be achieved.
Maximum allowable density could easily be achieved if the building was raised over a garage.
In fact it appears feasible 1o add units to perhaps 10-12 on a single site (RE) and meet the
Town's minimum parking standards.

The Town's building setback standards and maximum building lot coverage standards seem to
unnecessarily restrict the building envelope. For example, a one and two story building has a
10-foot side and rear setback but as soon as a 3 story (or 4 story) a 20-foot setback is required.



Also, the maximum lot coverage percentage appears to be too low. An analysis of existing
older developments shows, as an example, that numerous buildings have 45-60% lot coverage.
| believe these types of land development restrictions, in addition to the density issue, need to
be revisited and modified to encourage re-development.

Options

If the Town desires to have the maximum density constructed on minimum lot sized parcels, the
Town should consider relaxing the setback requirements and increasing the allowable building
lot coverage. Also, possibly exempting 2 levels of parking may assist in achieving the density
limit and any TDR increases.

Section 23-11 {B)(11) already allows the Town Council to adjust setback restrictions within the
RE zoning district in the interest of proper use and equitable planning on a lot.



emema -
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TOWN OF BAY HARBOR ISLLANDS
PROPOSED ZONING CODE AMENDMENTS
RM-1 ZONING DISTRICT

Sec. 23-11. Building setback, coverage, density and height requirements.

In all area districts hereinabove set forth and designated, there shall be front, rear and
side yard setbacks provided for of not less than the dimensions specified, as follows, to wit:

Comments: The Town's Zoning Code fails to include any definitive development
intensity standards. A maximum density clause is proposed and the title shouid be
amended.

(B1) RE RM-1 Muitiple Family area Residential District. (Waterfront Lots

Comments: Other than the Kane Concourse BAA Zoning District and the RBA Zoning
Districts located at the north and south tips of the eastern island, the entire area is zoned
RE at present. What does RE stand for? There is no definition in the Code. No “Intent or
Purpose” statement is made. The 2003 Community Visioning Plan recommended
different development standards for interior lots and waterfront lots. it is recommended
that the two (2) separate Zoning Districts be created for the eastern island, one for
waterfront lots and one for interior lots. Development issues are different as interior lots
back to other lots while the waterfront lots are separated by wide water bodies from
single-family uses both within the Town and outside the Town. Finally, modermn
nomencilature for multiple-family zoning districts is RM (Residential Multi-family).

(1)  Eront Yard Sethack - Waterfront lots in RE-Multiple-Femily-area the RM-1 Zoning District

shall have a front yard setback of not less than twenty (20) feet, measured from the
outside bulkhead wall, the front yard being on the waterfront side. Fhere-shall-be-a-rear

Comments: This section is amended to address only waterfront lots and front
(waterfront) yards only. MMPA would prefer to modify the language to make the
waterfront the rear of the lot, as a street frontage is universally the front of a lot.
However, at present a simple amendment is proposed. This waterfront yard setback is
not unusual today except that field inspections revealed that few buildings appear to
have these setbacks. It is quite common that many buildings have a 15’ setback to the
seawall. The Glatting Jackson Community Visioning Plan did not address waterfront
setbacks, only “Preferred Street Cross Sections”. The lots are generally smail for muiti-
family developments (75 feet wide by 150 feet deep). It appears the Town created the
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current setback regulations in 1964. A large majority of the Town's buildings were
constructed prior to that date. The larger the building envelope the more ability to raise a
building and place parking underneath, removing the on-street back-out parking. The
current 20-foot setback is proper in our opinion. No increased “stepped” setback is
required for taller buildings. This is because of the distance between the multi-family
areas and single-family areas across waterways both in the Town and outside the Town.
MMPA recommends the Town maintain the 20’ front (waterfront) setback with no step

back.

Comments: This section is to be removed and placed in a new RM-2 Zoning District for
interior lots,

(2 r Yard (S tback - All lots in th -1 _Multipl ily Zoning District shall
ha um rear vard (street) setback as follows:
One ugh two (2) story building - twenty (20) feet.

(b} Three (3) through four (4) story building - thirty (30) feet.
{c) Five (5) through six (6) story building - thifty-five (35) feet.

Comments: This section is separated from the inclusive provision above for ease of
reference. These front yard setbacks are not unusual today. Waterfront lots in general
appear to be set back further from the street than the interior lots. A few appear to be
closer than the current allows. The Glatting Jackson Community Visioning Plan
contained a “Preferred Street Cross Section” with a common 20-foot front setback
requirement for waterfront lots. The Glatting Jackson study aiso recommended taller
buildings (at-least the old 7 story limit) be permitted on these lots. The new EAR-Based-
Comprehensive Plan amendments envision the abllity to transfer additional density to
the waterfront lots from the interior lots. The lots are generally small for multi-family
deveicpments (75 feet wide by 150 feet deep). It appears the Town created the current
setback regulations in 1964. A large majority of the Town's buildings were constructed
prior to that date. The larger the building envelope the more ability to raise a building
and place parking underneath, removing the on-street back-out parking. The Town
needs to weigh the street building scale to incentives to re-develop the properties.
MMPA recommends the Town maintain the current setback standards. However, the
Glatting Jackson recommended 20’ street yard setback with no step back would aliow
more buildable area.
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(3) Side_Yard Setbacks - Al lots in the RM-1_Muitiple Family Zoning District shall have
minimum side yard setbacks as fallows:

a One (1) thro two (2) story bu - ten (10) feet.

b For each additional three feet of buildi eight above 20 feet re shall be
one (1) additional foot of building setback for tha of the structure gver 20 feet in
height.

Comments: This section is broken out separately from the front and rear yard criteria.
The existing side yard setbacks are not unusual today except that field inspections
revealed that very few buildings have these setbacks. It is quite common that all
buildings, even 6-story buildings have narrow side setbacks. The Town's former PRD
allowed as little as a 5-foot wide side setback for a 3-story Pedestal and a flex side
setback of 10 feet for a 15-story building! The Glatting Jackson Community Visioning
Plan did not address side setback issues, only front yards. Again, it appears the Town
created the current setback regulations in 1964. A large majority of the Town's buildings
were constructed prior to that date. The larger the building envelope the more ability to
raise a building and place parking underneath, removing the on-street back-out parking.
The current standard seems to require that the entire building to move in on a lot if the
building gets taller, rather than a “stepped or Wedding Cake" design. On a single 75-foot
wide lot a 5 or 6-story building would be only 25 feet wide, not encouraging a quality
praduct. Perhaps the intent was to discourage tall buildings on single lots — they would
need 2 or more lots. The scale is already established with buildings quite close to side
property lines. MMPA recommends a base side setback of ten (10) feet and a sliding
scale increase for building over 2 stories (20'). Only the taller portions of the building
needs to move in on the lot, that is, shorter portions of the structures can be closer to a
side lot line. Also, see the Flex setback provisions below for architectural design

flexibility.

[} tbacks - A project designer has the offer creative design solutions to the
~ -bui configurations and the Town Council may allow the building structure to
" encroach into the additional rear and side seth requirements above. = The total

amount of encroachment shall not exceed one-third of the length of the building. This
rovision _shal rve to create an i I unity for creative design

approaches while promoting the beneficial purposes of building setbacks in the district.

Comments: This section is recommended to provide a mechanism to allow architectural
creativity to avoid a “box” design. Bal Harbour Village's Community Appearance Board
is comprised of only high-profile Architects, many from the academic world. That
community recently updated their codes and included that criteria. It would allow a
portion of the side and rear yards to encroach into the additional setback area to break
up the box. MMPA recommends the Town consider this provision.

(4) The maximum over-all length of any single building shall not exceed one hundred and
thirty (130) feet, except as hereinafier provided.

Comments: MMPA does not observe a need to amend this section.
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(5) A building may exceed one hundred and twenty (120) feet in length if breezeways, divide
such building, except for common floors and roofs, into parts not exceeding one hundred
and twenty (120) feet in length. Such breezeways shall have a minimum unobstructed
width, completely through the building, of twenty (20) feet.

Comments: MMPA does not observe a need to amend this section.

(6) The minimum distance, unobstructed, between buildings on a lot, plot or parcel of land
shall be twenty (20) feet; however, such buildings may be connected by a covered
ground level walkway which must be open to the sides.

Comments: MMPA does not observe a need to amend this section.

(7) In the case of comer lots and waterfront lots, side setbacks shall be regarded as those
setbacks other than ones abutting streets and water.

Comments: MMPA does not observe a need to amend this section.

(8) The maximum building coverage of any lot shall not exceed thirty-five{35) fifty {50) per
cent of the lot area.

Comments: If there is a building complex with as low as 35% building coverage, MMPA
could not locate one. The average building lot coverage appears to be between about 45 -
§50%. Carroll Walk has a 72% lot bullding coverage and La Natique has a 57% lot building
coverage. Again, this criteria was adopted in 1964. Most of the Town's buildings were
built prior to that date. MMPA feels this criteria is an impediment to re-development. Why
would one demolish a building covering 50% of a lot and only build 35%? A survey of
adjacent communities revealed that most allow at least 40% lot coverage. MMPA
recommends the Town increase this critiera to 50%.

(9) No building in the RE- RM-1 Multiple Family area shall exceed six (6) . stories.

Notwithstanding the ahove, for devel s on two (2) or more lots, buildings shall be
ermitied to be o ten (1 ories or 100 feet. Speci accessory roof mounted
res may e. eight limits speci ein as provided for in the appli

code section. A story is defined as a maximum of ten (10) feet in height from floor to
ceiling, inside measurement. )

Comments: The Glatting Jackson Community Visioning Plan recommended waterfront
lots be allowed to build to at least 7 stories (it was inferred the RBA Tracts should be
allowed to remain at 11 stories). Market demand and economics will result jn varying
building designs — just like exists at present. Much discussion has occurred on allowable
building heights. The recent BA economic analysis found that more height and intensity
along the Kane Concourse was necessary to justify re-development. MEAI has aiso found
that to be true given land costs, demolition costs, building costs, etc. MMPA
recommends that the maximum building height be limited to the existing height (6-stories)
for single lot developments but increased to 10 stories or 100 feet on the waterfront lots.
The maximum floor to ceiling height limit may discourage lofts or designs with interior
clear-story ceilings common today.
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(10)  If a building is raised to the minimum height necessary to provide one (1) or more levels
of vehicular parking, utilities, and other services under the building area, one (1) leve! of
the parking, utility and service area shall not be counted as a story. For example, if there
are two (2) levels of vehicular parking, utilities and other services, then (1) such level
would not be counted a story and a maximum of five (5) stories of living space are
permitted over the other two (2) levels All levels referred 1o are above ground. There is
no limitation to number of levels under ground level.

Comments: MMPA does not observe a need to amend this saction.

Comments: A variance should be required for setback reductions. The proposed Flex
setback criteria would address this issue as well.

(10) Landgggg requirements - Each plot shall provide for a minimum of fifteen (15) percent

open % appficant s all uired fo mit a detailed landsca
lan o Town for consid on _at t e of site n_approval. Trees shall be
vided to i s accentuate the building design. Shrubs shall be

provided as foundation plantings, {o screen mechanical equipment and as buffering to
adjacent properties. The plan shall be sensitive to surrounding properties and shall be

utilized to enhance the subject property.

Comments: There does not appear to be a minimum amount of pervious area required on
any development plot. Stormwater runoff is required to be kept on-site by the Florida
Building Code. The Town has a great deal of impervious surfaces (buildings and
pavement) that adds to localized flooding problems. People, especially children, need
open areas for recreation, not in the streets. MMPA could not locate a Landscape Code

" with minimum tree, shrub and grass standards. At a minimurn, the Town’s development

must meet the minimum Miami-Dade County Landscape Code criteria adopted in 1986. If
a local government does not have its own Landscape Code, it must use the County’s.
MMPA recommends the Town adopt a minimum open space standard as well as language
to require a Landscape Plan.

(1)  Maximu le Densi e maximum al e base density is 34 dwelling units
per acre. Partial units are rounded down to the nearest whole number. Individual project
density ma i on a case-by-ca only through the pr s described i

Sec. 23-22 entitled Transfer of Development Rights.

Comments: The Town's Zoning Code falls to include a definitive development intensity
standard. It was common in older Zoning Codes to let “performance criteria” such as
building height and bulk regulations (setbacks / lot coverage / minimum dwelling unit
square footage) govern the intensity of a project. However, state law now requires that
some intensity standard be provided, be it a density limit or Floor Area Ratio (FAR) limit.
The recommendation follows the current Comprehensive Plan base density limit and

refers to the proposed TDR program.
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(12) aximu mber of Hotel Rooms - The maximum number of hotel rooms shail not
exceed 70 rooms per acre.

Comment: The Town’s Zoning Code fails to include a definitive development intensity
standard for hotels. The Bay Harbor Inn has two (2) locations, one on the waterfront
(Lots 35-37, Block 4) and one on an interior lot (Lot 1, Block 11). The current interior lot
has 21 rooms while the waterfront lots have 24 rooms. This equates to 70 rooms per
acre on the interior lot and 31 rooms per acre on the waterfront site. The proposed re-
development plans recently reviewed by the Town have 36-40 large suites. This would
result in a density of 52+/- rooms per acre. MMPA recommends a standard of 70 rooms
per acre. As a comparison, Bal Harbour Village allows 100 rcoms per acre on the beach.
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TOWN OF BAY HARBOR ISLANDS
PROPOSED ZONING CODE AMENDMENTS
RM-2 ZONING DISTRICT

Sec. 23-11. Building setback, coverage, density and height requirements.

In all area districts hersinabove set forth and designated, there shall be front, rear and
side yard setbacks provided for of not less than the dimensions specified, as follows, to wit:

Comments: The Town's Zoning Code fails to include any definitive development
intensity standards. A maximum density clause is proposed and the title should be

amended.

(B2) RE RM-2 Muitiple Family area Residential District. (Non-Waterfront)

Comments: Other than the Kane Concourse BAA Zoning District and the RBA Zoning
Districts located at the north and south tips of the eastern island, the entire area is zoned
RE at present. What does RE stand for? There is no definition in the Code. No “Intent or
Purpose™ statement is made. The 2003 Community Visioning Plan recommended
different development standards for interior lots and waterfront lots. It is recommended
that the two (2) separate Zoning Districts be created for the eastern island, one for
waterfront lots and one for interior lots. Development issues are different as interior lots
back to other lots while the waterfront lots are separated by wide water bodies from
single-family uses both within the Town and outside the Town. Finally, modern
nomenclature for multiple-family zoning districts is RM (Residential Multi-family).

Comments: This section should be deleted as it pertains to only waterfront lots.
t2}(1) Front Yard Setback - All lots in RE-MultipleFamily-areas—net-waterfrontlets; the RM-2
Zoning District shall have a minimum front yard setback as follows, the front yard being
the yard abutling on any the street:
(a) One (1) through two (2) story building - twenty (20) feet.

(b) Three (3) through four (4) story building - thirty (30) feet.
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(c)  Five (5) through six (6) stary building - thirty-five (35) feet.

Comments: This section is amended to address only interior (non-waterfront lots).
These front yard setbacks are not unusual today except that field inspections revealed
that very few buildings have these setbacks. It is quite common that ali buildings, even
6-story buildings have a 15'-20' front setback (for example all of the multi-family
developments north of 87" Street across from Town Hall complex including the Summit).
The Glatting Jackson Community Visioning Plan contained a “Preferred Street Cross
Section” with a common 20-foot front setback requirement for interior lots. The lots are
generally small for multi-family developments (75 feet wide by 150 feet deep). It appears
the Town created the current setback regulations in 1964. A large majority of the Town's
buildings were constructed prior to that date. The larger the building envelope the more
ability to raise a building and place parking underneath, removing the on-street back-out
parking. The Town needs to weligh the street building scale to incentives to re-develop
the properties. The street scale is already established with building quite close to the
roadways. MMPA recommends a 20'-25' front yard setback with no step back.

312} Rear Yard Setback - All lots in RE- the RM-2 Multiple Family area—not-waterfront-ets;
end-a-minimum-side-yard-setbaek

shall have a minimum rear yard setback j as foliows:

(a) One (1) through two (2) story building - ten (10) feet.

b or each additio 3) feet of building height above 20 feet. there shall he
one (1) additi foot of building setback for that ion of the structure over 20
fest In height.

Comments: This section is amended to address only interior (non-waterfront lots).
These rear yard setbacks are not unusual today except that field inspections revealed
that very few buildings have these setbacks. It is quite common that all buildings, even
6-story buildings have shallow rear setbacks. The Town's former PRD allowed as little as
a 5-foot wide rear setback for a Pedestal and a flex rear setback of 15 feet for a 15-story
building! The Glatting Jackson Community Visioning Plan did not address rear setback
issues, only front yards. Again, it appears the Town created the current setback
regulations in 1984. A large majority of the Town’s buildings were constructed prior to
that date. The larger the building envelope the more ability to raise a building and place
parking underneath, removing the on-street back-out parking. The current standard
seems to require that the entire building to move in on a lot if the building gets taller,
rather than a “stepped or Wedding Cake” design. Perhaps the intent was to discourage
tall buildings on single lots - they would need 2 or more lots. The scale is already
established with building quite close to rear property lines. MMPA recommends a base
rear setback of ten (10) feet and a sliding scale increase for building over 2 stories (20°).
Only the taller portions of the building needs to move in on the lot, that is, shorter
portions of the structures can be closer to a rear lot line. Also, see the Flex setback
provisions below for architectural design flexibility.

’
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(3) Side Yard Setbacks - All lots in the RM-2 Muiltiple Family area shall have minimum side

yard setbacks as follows:
(a) One (1) through two (2) story building - ten (10) feet.

(b) For each additional three (3) feet of building height above 20 feet, there shall be
one (1) additional foot of building setback for that portion of the structure over 20 feet in

height.

Comments: This section is broken out separately from the rear yard criteria. The existing
side yard setbacks are not unusual today except that field inspections revealed that very
few buildings have these setbacks. It is quite common that all buildings, even 6-story
buildings have narrow side setbacks. The Town's former PRD allowed as little as a 5-
foot wide side setback for a 3-story Pedestal and a flex side setback of 10 feet for a 15-
story building! The Glatting Jackson Community Visioning Plan did not address side
setback issues, only front yards. Again, it appears the Town created the current setback
regulations in 1964. A large majority of the Town’s buildings were constructed prior to
that date. The larger the building envelope the more ability to raise a building and place
parking underneath, removing the on-street back-out parking. The current standard
seems to require that the entire building to move in on a lot if the building gets taller,
rather than a “stepped or Wedding Cake” design. On a single 75-foot wide lot a 5 or 6-
story building would be only 25 feet wide, not encouraging a quality product. Perhaps
the intent was to discourage tall buildings on single iots — they would need 2 or more
lots. The scale is already established with building quite close to side property lines.
MMPA recommends a base side setback of ten (10) feet and a sliding scale increase for
building over 2 stories (20’). Only the taller portions of the building needs to move in on
the lot, that is, shorter portions of the structures can be closer to a side lot line. Also,
see the Flex setback provisions below for architectural design flexibility.

3a Flex setbacks - A project designer has the option to offer.creative design soluti to the

, building_configurations and the Town Council may allow the building structure to
The tota

encroach into the additional rear and side setback requirements above.

amount of encroachment shall not exceed one-third of the length of the building. This

vision shall serve to create an archilectural opportunity for creative desian

approaches while promoting the beneficial purposes of building setbacks in the district.

~. Comments: This section is recommended to provide a mechanism to-allow architectural

creativity to avoid a “box” design. Bal Harbour Village's Community Appearance Board
is comprised of only high-profile Architects, many from the academic world. That
community recently updated their codes and included that criteria. It would allow a
portion of the side and rear yards to encroach into the additional setback area to break
up the box. MMPA recommends the Town consider this provision.

(4) The maximum over-all length of any single building shall not exceed one hundred and
thirty (130) feet, except as hereinafter provided.

Comments: MMPA does not observe a need to amend this section.
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(5) A building may exceed one hundred and twenty (120) feet in length if breezeways, divide
such building, except for common floors and roofs, into parts not exceeding one hundred
and twenty (120) feet in length. Such breezeways shall have a minimum unobstructed
width, completely through the building, of twenty (20) feet.

Comments: MMPA does not observe a need to amend this section.

(6) The minimum distance, unobstructed, between buildings on a lot, piot or parcel of land
shall be twenty (20) feet; however, such buildings may be connected by a covered
ground level walkway which must be open to the sides.

Comments: MMPA does not observe a need to amend this section.

7) In the case of comer lots and waterfront lots, side setbacks shall be regarded as those
setbacks other than ones abutting streets and water.

Comments: MMPA does not observe a need to amend this section.

(8) The maximum building coverage of any lot shall not exceed thirty-five-(35) fifty (50) per
cent of the lot area.

Comments: If there is a building complex with as low as 35% building coverage, MMPA
could not locate one. The average building lot coverage appears to be between about 45 -
§0%. Carroll Walk has a 72% lot building coverage and La Natique has a 57% lot building
coverage. Again, this criteria was adopted in 1964. Most of the Town's buildings were
built prior to that date. MMPA feels this criteria is an impediment to re-development. Why
would one demolish a building covering 50% of a lot and only build 35%7? A survey of
adjacent communities revealed that most allow at least 40% lot coverage. MMPA
recommends the Town increase this critiera to 50%.

(9) No building in the RE- RM-2 Muitiple Family area shall exceed s{6)-five (5) -stories. A
story is defined as a maximum pf/ten (10) feet in height from floor to ceiling, inside

measurement.

Comments: The Glatting Jackson Community Visioning Plan recommended interior lots
be allowed to build between 3 and & stories. The study also recommended that building
heights be varied to aveid a monolithic appearance. A Zoning Code must provide a
common set of development regulations applicable to all properties uniformly in the same
Zoning District. It would be impossible to demand that two adjoining properties zoned the
same be different in height. Market demand and economics will result in varying building
designs - just like exists at present. MMPA recommends that the maximum building
height be reduced to the Glatting Jackson limit at this time pending economic analysis.
The maximum floor to celling height limit may discourage Iofts or designs with interior

clear-story ceilings common today.
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(10)  If a building is raised to the minimum height necessary to provide one (1) or more levels
of vehicular parking, utilities, and other services under the building area, one (1) level of
the parking, utility and service area shall not be counted as a story. For example, if there

is one (1) level of vehicular parking, utilities and other services, then
(1) such level would not be counted a story and a maximum of five+{5) four (4) stories of
living space are permitted over the ethertwe-(2Hevels one (1 rking level. All levels
referred to are above ground. There is no limitation to number of levels under ground

level.

Comments: This section is modified to illustrate a somewhat shorter building scenario.

Comments: A variance should be required for setback reductions. The proposed Flex
setback criteria would address this issue as well.

(10)  Landscape requirements ~ Each plot shall provide for a minimum of fifteen (15) percent
landscaped open space. An applicant shall be required to submit a detailed landscape
plan to the Town for consideration at the time of site plan_approval. Trees shall be
provided to provided shade and accentuate the building design. Shrubs shall be
provided as foundation plantings, to screen mechanical equipment and as buffering to
adjacent properties. The plan shall be sensitive to surrounding properties and shall be
utilized to enhance the subject property.

Comments: There does not appear to be a minimum amount of pervious area required on
any development plot. Stormwater runoff is required to be kept on-site by the Florida
Building Code. The Town has a great deal of impervious surfaces (buildings and
pavement) that adds to localized flooding problems. People, especially children, need
open areas for recreation, not in the streets. MMPA could not locate a Landscape Code
with minimum tree, shrub and grass standards. At a minimum, the Town's development
must meet the minimum Miami-Dade County Landscape Code criteria adopted in 1996. If
a local government dces not have its own Landscape Code, it must use the County’s.
MMPA recommends the Town adopt a minimum open space standard as well as language
to require a Landscape Plan. SN i 3

(11)  Maximum Allowable Density - The maximum allowable base density is 34 dwelling units
er acre. Partial units are rounded down o the nearest whole number. Individual project
density may be increased on a case-by-case basis only thraugh the process described in

Sec. 23-22 entitled Transfer of Development Rights.

Comments: The Town’s Zoning Code fails to include a definitive development intensity
standard. It was common in older Zoning Codes to let “performance criteria” such as
building height and bulk regulations (setbacks / lot coverage / minimum dwelling unit
square footage) govern the intensity of a project. However, state law now requires that
some intensity standard be provided, be it a density limit or Floor Area Ratio (FAR) limit.
The recommendation follows the current Comprehensive Plan base density limit and

refers to the proposed TDR program.
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(12) ximu umber of Ho S - maximum_number_of hotel rooms shall no
exceed 70 rooms per acre,

Comment: The Town's Zoning Code fails to include a definitive development intensity
standard for hotels. The Bay Harbor Inn has two (2) locations, one on the waterfront
(Lots 35-37, Block 4) and one on an interior lot (Lot 1, Block 11). The current interior lot
has 21 rooms while the waterfront lots have 24 rooms. This equates to 70 rooms per
acre on the interior lot and 31 rooms per acre on the waterfront site. The proposed re-
development plans recently reviewed by the Town have 36-40 large suites. This would
resuit in a density of 52+/- rooms per acre. MMPA recommends a standard of 70 rooms
per acre. As a comparison, Bal Harbour Village allows 100 rcoms per acre on the beach.



L¥VHANIY ZOAO0T NITONY MIHIUTN NOSEDV( DNILLIVIO ”N .

AQNLS NOISIA. ALINNWIWOD

SANVIS] YOTAVH AVH

IVELAS LNFEND ‘SHONIATING AYO.LS §-€ ‘AVON YMOIIEHLNI ‘NOLLOHS (HMEITd - 11 LIFIHXA

-+ MOY.08 »>
uen Anawi NHOH-A3TWIN AS SNOISN3WIQ
38v3 21N d3Ln a
se  AaA S o NO 03SvE SNOILO3S 133u1S

ONINBYd 2 < ONINUYd
NIVOLES 02 KX L1 INYITIAVELLL | SNV 13AVHR LD K1) L NIVELIS T L
L K4

—k — ek *




) |
‘ !
. o 75 ! //citl- Af‘wlfnu'.‘" !
t < .
; 5
25’ '

: ’

A 25 5"6 - Stories
; Setback
i .
|
; .
)
* 35 |
? , ?
!

; 3-4 S+ories

—

? Se‘chL .
: |
, | 55’ f

/‘—-,ol'—" |]-2 S+ories {
© Setback :
l i
i ) :
y 75 Lot 7




Pr‘afmseaf 2o nir:j

‘ : 75" Height Limit- &

f —_—
: \
{ - \
. ’ '
/___.___._ 26 AD "‘
i Setboc \\
; 22 30’ 1;23 Setback
1 ‘ e7uifemeu{- ;
Sebbock \ |
‘.‘ H
A\ .

: , \
II l 8 l 35,1 I\I
. 7

Sthack

— /t/,' o 472’

/%L—-70‘ —A
Setback

75! Lot —

wid f'fl



Mﬁ)‘ 4 Onls Formitrea

(e g e 20 $S X120

3g00 i @ 30’ 3§ 100

a250 @38’

a5x 90 &
' 4
207
10/
£-14
ﬂ.g?‘q .
34 Sterles
(-7 Stones 3; 301 20/
)

FRONT 78”7



ot A8’ Feant Setback

6325 ¥
22774

a+ ;lo' Fr0”+ Sd-Lac.&

tooo 4
2392 ¢

55x /157

——

13°x 997

{:3 seféaol(

gide €rear

/L— 26/—!—~1/
, §
A
: : !
! i 10’ '
i ? i
P
O
' :
L
b
TJ .
20-25" setback ;

Front or Waterside




	 CALL TO ORDER at approximately 4:30 p.m.
	 PLEDGE OF ALLEGIANCE
	 ROLL CALL
	 PUBLIC COMMENTS
	 CONSENT AGENDA
	1. Consideration and Approval for the issuance of a R
	Consideration and Approval for the issuance of a R
	RFQ_DRAFT Engineering Firms_10172022-compressed

	2. Consideration and Approval to enter into a Time an
	Consideration and Approval to enter into a Time an
	Agreement Emergency_On Call


	 RESOLUTION
	3. Consideration and Approval of a Resolution relatin
	Consideration and Approval of a Resolution relatin
	BHI Draft Reso Moratorium  Zoning In Progress Nov 2022 (006)
	Sec._23_16.1.___Moratoriums
	BHI TC Workshop Mtg Backup Docs #1 Oct 2022
	BHI TC Workshop Mtg Backup Docs #2 Oct 2022


	 ADJOURNMENT: Approximately 5:45 p.m.

