NOTE: A three-minute maximum time limit will be imposed on all comments from the public, regardless of the subject matter. A request
form is available from the Deputy Town Clerk; fill it in and return it to her prior to the start of the meeting. When you speak, you must
come to the podium in the front and clearly state your name and address for the record. Please turn off or mute your cell phone or pager

TOWN OF BAY HARBOR ISLANDS
QUASI-JUDICIAL PUBLIC HEARING
AGENDA
September 17, 2018

AGENDA
CALL TO ORDER: 6:30 p.m.
PLEDGE OF ALLEGIANCE:
ROLL CALL
1. Discussion for the purpose of hearing any public comment with respect to an application for variance

from Section 23-12(6)(a(v) and 23-12 (6)(a)(x) of the Town Code to construct a new dock / viewing
platform that would extend 12 feet seaward and 25 feet wide parallel to the seawall for property located
at 9414 West Broadview Drive, half of lot 85 and all of lot 86, in block 23, Bay Harbor Islands, Florida.
The application for a variance is being requested by Broadhouse Holdings, Ltd. Enclosed is a copy of
the letter of hardship, the application, plans, and a memorandum from the Town Planner.

2. Approval or Denial of the a variance request for residence located at 9414 W. Broadview Drive. As
required by Section 2-22 of the Town Code, the Town Council shall determine whether to grant or deny
the application for variance. An affirmative vote of five Council Members is necessary in order to grant
the request. The decision of the Town Council is final. If the request is granted, the decision of the
Town Council shall be recorded in a resolution to be prepared by the Town Attorney. It should be noted
that any approval of the Town Council is subject to other requirements of the Town Code, County Code,
Florida Building Code, FEMA, etc.

STAFF RECOMMENDATION: Deny the requested variance as submitted.

CONCLUSION OF PUBLIC HEARING - Approximately 7:00 p.m.

Pursuant to Florida Statutes 286.0105, the Town hereby advises the public that should any person decide to appeal any
decision of the Town Council with respect to any matter to be considered at this meeting or hearing, he or she will need a
record of the proceedings, and that, for such purpose he or she may need to ensure that a verbatim record of the proceedings
is made, which record includes the testimony and evidence upon which the appeal is to be based.
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AGENDA ITEM REPORT
September 17, 2018

ITEM NUMBER: 1.

ITEM: Discussion for the purpose of hearing any public comment with respect to an application
for variance from Section 23-12(6)(a(v) and 23-12 (6)(a)(x) of the Town Code to construct a new
dock / viewing platform that would extend 12 feet seaward and 25 feet wide parallel to the
seawall for property located at 9414 West Broadview Drive, half of lot 85 and all of lot 86, in
block 23, Bay Harbor Islands, Florida. The application for a variance is being requested by
Broadhouse Holdings, Ltd. Enclosed is a copy of the letter of hardship, the application, plans,
and a memorandum from the Town Planner.

DESCRIPTION:

On June 26, 2018, the Town Clerk's Office received a variance application for the residence
located at 9414 West Broadview Drive. The applicant Broahouse Holdings, LTD is seeking a
variance from Sections 23-12(6)(a)(v) and 23-12(6(a)(x) of the Town Code in order to construct
a new dock / viewing platform that would extend 12 feet seaward and 25 feet wide parallel to the
seawall.

Enclosed is a copy of the application, hardship letter, survey and staff report. The staff's
recommendation is to deny the variance request.

RECOMMENDED ACTION:

FINANCIAL ANALYSIS:

BUDGET IMPACT:

Submitted By: Alba Chang, Deputy Town Clerk

ATTACHMENTS
1. 9414 W. Broadview Drive - Variance Application
2. Staff Report - MM 9414 W. Broadview Drive
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APPLICATION FOR VARIANCE AND PUBLIC HEARING

DATE: PROPERTY

m"*‘l G, 20\ % ADDRESS: q”‘"’i W st \8)'(00(.*\/1(’%/ "DV“I' ve
LEGAL DESCRIPTION LOT: S €/ )2_ M/ Lokgy |BLock: S 3
SUBDIVISION: TOWN OF BAY HARBOR ISLANDS

APPLICANT’S NAME: \BCoacl Novse. [-l-olcll.?g)%c; L4D .,

ADDRESS: K’o@ cP —mwn ‘_I(#Jr’-#-olc,x_}. \’“:"Liﬂu Virain 7:5’
BUSINESS RESIDENCE CELL =
PHONB: - PHONE: PHONE: 20 F, - Y9, ~ Y4 T6

'PROPERTY OWNER'S
NAME: &g
(If different from applicant) A M

ADDRESS: \_)Q NN\
BUSINESS RESIDENCE CELL
PHONE: PHONE: PHONE:
' NAME OF CONTRACTOR ;% ;
wdorARCHITECT: | V0ot Ross|
COMPANY NAME: Soothe o Macive Congtruction, Tne .
ADDRESS: P O doy Hitiag  Miem Beach £f
BUSINESS & 0'% - RESIDENCE CELL
PHONE: ¥ (o |- 7] (| | PHONE: PHONE:< D05 = (0 (3 -3 ]
PRESENT ZONING CLASSIFICATION: O BAA - Business District 0O CA - Causeway
N RBA - Tract _ 0O RE - Multiple Family
WRD - Single Family O PUD - Planned Unit Development

O PRD - Planned Residential Development

- IF APPLICANT IS THE PROPERTY OWNER, INDICATE DATE ACQUIRED:DC&I / 7! 20[ o

IF APPLICANT IS THE LESSEE, INDICATE LEASE DATE: ! /

INDICATE TERMS OF LEASE:




LEGAL DESCRIPTION OF ANY CONTIGUOUS PROPERTY OWNED BY THE APPLICANT:

S IZUP N——
LOT: 2/ | Ziged BLOCK: 2y SUBDIVISION:{x| e hoo = e el s

IS THERE AN OPTION TO PURCHASE OR LEASE THE SUBJECT PROPERTY? O Yes ‘#Nc
IS IT PREDICATED ON APPROVAL OF APPLICATION? O Yes No
IS HEARING BEING REQUESTED AS A RESULT OF A VIOLATION NOTICE? O Yes ?ﬁ\!o

HAS A PUBLIC HEARING PREVIOUSLY BEEN HELD REGARDING THIS PROPERTY? O Yes r}ﬁ/No
IF YES DATE: . DECISION:

ARE THERE ANY EXISTING STRUCTURES ON THE PROPERTY TO BE DEMOLISHED? O Yes @(NO
DESCRIBE:

BRIEFLY STATEREQUEST: | Tnsolba Natiow. of a 35 Yia' wowl
dods, 13" DI’Dl(’C_'{’tkah_, | Ato \/Qa}orwcw

Yo comply witle Dedu's 47 of wadker
Deptie YJF-’CfCrUIf(’M

THE FOLLOWING ARE TO BE NOTIFIED OF HEARING DATE, AS MY REPRESENTATIVE(S):
(Please provide this information, or they will NOT be notified)

NAME - AI:)DRESS ' PHONE -
: 0. HOL Hi+]q 305 - %G 1- LTv
RObPr"L ‘HOCJ:)I )fk/hama ﬁ’a»a(h \—"_{’ 141 -9y | Z0e, - tﬁf%'{ﬁjull‘—(

aZ

A

Applicant Signature(s) Date {;l byl g
' el
Date _ | _J
Date / /

ALL INFORMATION SUBMITTED IN CONNECTION WITH THIS APPLICATION BECOMES A PERMANENT
PART OF THE PUBLIC RECORDS OF THE TOWN OF BAY HARBOR ISLANDS.

callgnlforms\variance.app




REQUEST FOR VARIANCE

CORPORATION AFFIDAVIT

The subject property is legally described as:

DATE: \S\q l%

22D

LOT: ;‘};E ! 12¢. | BLOCK:

SUBDIVISION: BAY HARBOR ISLANDS

ADDRESS: U4 Weot Proadviewy Dcive
CORPORATION | Broad house Holdings

1, ’BQ\JC{ (/x'thf‘/and

depose and say that we are the President/Vice

, being first duly sworn,
gcretary of the aforesaid

corporation, and as such, have been authorized by the corporation to file this application for public hearing;
that all answers to the questions in said application and all supplemental data attached to and made a part of
this application are honest and true to the best of our knowledge and belief; that said corporation is the
owner/tenant of the property described herein and which is the subject matter of the proposed hearing,

We hereby authori

Am% el

Signature o/ﬁ’residentNice Pres@fn

Before me this day personally appeared
BrVle ¢~ Cpear

the Town of Bay Harbor Islands to enter the subject property for the sole purpose of
OF PUBLIC HEARING on the property as required by the Town Council and we take the
f removingjis otice after the date of the hearing,

Signature of Secretary/Assistant Secretary

Before me this day personally appeared

known to me to be the person described in and who
executed the  foregoing  instrument, and
ackgowledged  to and before me that
ét executed this document for the purposes

therein expressed.

known to me to be the person described in and who
executed the foregoing  instrument,  and
acknowledged to and before me that

executed this document for the purposes
therein expressed.

Sworn to and subscribed to before nPthis Sworn to and subscribed to before me this
day of _JJ 1 i ,20./8 day of , 20 .
Vit et

@tﬁ:y Public Notary Public

My commission expires: MU-&&M? Personally

known ¥~ Produced I.D.
Type/number of L.D.

ID TAKE an oath, or
DID NOT take an oath

e et e Bt Pl el

g,
L WNRY Ry,
| SO Sl
d & %,

JUDITH L. MATHIA

4 LA ,¢ Notary Public - State of Florida P
143 L Vs My Comm. Expires Nov 25, 2018 B

0y

5
£ o \,oq'\‘\
T 1" AT

Gommission # FF 176576

R L T

My commission expires:
known ____ Produced 1.D.
Type/number of L.D.

Personally

DID TAKE an oath, or
DID NOT take an oath

c\all\gnformstvenance. &



Broadhouse Holding Ltd.
9414 West Broadview Drive
Bay Harbor Islands, Florida 33154

June 25, 2018

Town of Bay Harbor Islands
9665 Bay Harbor Terrace
Bay Harbor Islands, Florida 33154

Re: Lowenstein Residence
9414 West Broadview Drive
Bay Harbor Islands, Florida 33154

HARDSHIP LETTER

[ am requesting a variance to exceed the 8' dock width as per the Town of Bay Harbor Islands building
code. My request is based on having to comply with Miami Dade County DERM's water depth
requirement (4' MLW). I do not obtain the required depth until 12' water-ward, this is the minimum that
DERM will approve, see attached letter.

If you have any questions please contact my agent, Robert Rossi with Southern Marine Construction, Inc at
305-861-2764, or email rrossi2@bellsouth.net.

chardg,

Alfre /Lowen ein



,///“
| 315%3 24240 - Broadhouse Holdings, LTD
- Erom: ey, Catherine (RER) (Catherine Gray@miamidade.gov)

To: - rossi2@belisouthnet;

Date:  Wednesday, August 8, 2017 1:45 PM

Hi Jacki, 3

Please be advised that the 4 contour is not obtained until approximately 11-12° waterward of theseawall and
therefore, DERM is not willing to authorize an 8’ wide marginal dock, DERM could authorize the instaliation
of 2 127 wide by 25’ long marginal dock that utilizes the footprint of the previous-dock (between 14 and 39
tinear feet from the west property lins). . . '

In reference to the previous information provided to the property owner, the Com;’jleieness Summery for the
seawall work (CLI-2015-0306) is available online with DERM’s recommendaiion. : ’

Please let me know how the property owner would like te proceed.

Regards,

MeKee Gray, MPS
Bioclogist Il
Cosnstal Resources Seetion
miamb-Dade Couniy
Department of Regulatory and Economic Resources
Ewvironmental Resources Managerment
Overtown Transit Village
701 NW st Court, Suite 600, Miami, Florida 33136
(305)372-6733

o/ -" 1@ ade.govieeonpmy/

" Delivering Excellence Every Day"'
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Department of Regulatory and Economic Resources
Environmental Resources Managemen!

701 NW 1st Court, bth Floor

Miami, Florida 33136-3212

T 3053.372-6567 F 303-372-6407

Carlos A. Gimenez, Mayor =
miamidade.gov

July 8, 2017

Broadhouse Holdings, LTD .

clo Bruce E. Lazar, Authorized Representative
P.O. Box 4512 Road Town

Toriola, British Virgin Islands

Re: Class | Permit Application CLI-2017-0268: Broadhouse Holdings, LTD - Dock located at 8414 West
Broadview Drive, Bay Harbor Islands, Miami-Dade County, Florida. (Folio No. 13-2227-001-4640)

Dear Mr. Lazar

Please accept this letter in responss to your submittal of a Class | permit application for the above
referenced property. DERM staff has conducted a biological assessment and has the following
recommendations te continue processing your permit application.

DERM has no objection to the installation of a dock at the property; however, the proposed marginal dock
does not avoid and minimize impacts to benthic resources and the minimum Code-required water depth
of 4 feet N.O.AA. Mean Low Water is not obtained throughout the slip area. Please submit a complete
set of revised skeiches that depict an L- or T-shaped dock consisting of a 4 foot access walkway located
in the area between 40 and 50 linear feet from the west property line and an 8 foot wide by 20 foot long
terminal platform with the landward side located a minimum of 15 feet waterward of the 'seawall and a
minimum of 25 feet east of the west property line. Please note, DERM recommends that corrections to
sketches be provided for review and approval before signed and sealed plans are submitted.

A Class | permit application shall be verified by the upland property owner who possesses riparian rights
to the area of the proposed work., The Class | parmit application must be signed by an officer of
Broadhouse Holdings, LTD. Please submit a new complete revised Class | permit application completed
and executed by an officer of Broadhouse Holdings. LTD.

For any structures located outside of the boundaries described in Section D-5(03)(2)(a) of the Miami-
Dade County Public Works Manual letters of consent that reference DERM preliminary approved plans
may be requested prior to permit issuance. Please note that the Class | permit will not be drafted unless
and until the requested letter has been submitted to DERM for review and approval. If the letter cannot be
obtained, 2 modification to the proposed scope of work and a new review by DERM will be required. Any
new proposal that results in a significant modification to the scope of work may result in additional
process time. '

Atteched pleass find a2 Completeness Summary detailing items required in order to complete your Class |
Permit Application Package, and a State and Federal Delegated Review Checklist containing additional
information and indicating additional items to be submitted prior to Class | permit issuance. If you have
any questions concerning the above referenced application, piease contact me at (305) 372-6733 or
grayca@miamidade.gov.

Sincersly,
U, A
g T

(R g

s

L
McKee Gray, Biologist Il
Coastal and Wetlands Resources Saction
Division of Environmental Resources Management (QERM)

cc Robert Rossi = Southern.Marine Construction, Inc. (rrossi2@belisouth.net)
Robert Kirby — U.S. Armly Corps of Engineers (Robert.J Kiroy@usace.army.mil)



C312047-0269 - Broaghouse Holdings, LTD

From: — Gray, Catherine {RER) {Catherine,Gray@miamidade.gov)
To: rrossi2@bslisouth.net:
Date:  Wednesday, August 9, 2017 1:45 PM

¥

Hi Jacki,

Please be advised that the 4° coniour is not obiained until approximately 11-12* waterward of the seawall and
therefore, DERM is not willing to authorize an 8" wide marginal dock. DERM could authorize the installation
of & 12? wide by 25’ long marginal dock that utilizes the footprint of the previous-dock (between 14 end 39
linear feet from the west property line). '

In rcference_to the previous information provided 1o the property owner, the Completeness Summery for the
seawell work (CLI-20 15-0306) is available online with DERM’s recommendsiion. s il

Piease let me know how the property owner would like to procesd.
Regards,

MeKee Gray, MPS

Biclogist I

Cosgstal Resources Section

Miami-Dade County

Department of Regulatory and Economic Resources
Emvironmental Rescurces Management

Overtown Transit Village

701 NW 1st Cours, Suite 600, Miemi, Florida 33136

(305)372-6733

" Delivering Excellence Every Doy
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DERM Coastal Resources Section
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TOWN OF BAY HARBOR ISLANDS
COMMUNITY DEVELOPMENT
MEMORANDUM

To: Mayor and Town Councilmembers
Town of Bay Harbor Islands

cC: Ron Wasson, Town Manager
Marlene Siegel, Town Clerk

From: Michael J. Miller, AICP /7
Consuitant Town Planner

Date: July 234, 2018

Subject: Zoning Variance Application — Dock
Applicant - Broadhouse Holdings, Ltd. (Lowenstein)
9414 W. Broadview Drive
Legal Description: Lot 86 & E 2 of Lot 85/ Block 23
MMPA Project No.: 01-0702-1072

ISSUE

The Town has received a variance application from Broadhouse Holdings, Ltd. (M/M Lowenstein)
to construct a new dock / viewing platform into the Town-owned Indian Creek Lake separating the
communities of Bay Harbor Islands and Indian Creek Village. Southern Marine Construction, Inc.
(Robert Rossi) will be the contractor of record. The applicant is requesting a variance from the
Town's Zoning and Planning Code in order to construct a rectangular dock / viewing platform that
extends 12 feet seaward into the Indian Creek Lake and is 25 feet wide parallel to the seawall.
The Code allows docks to extend up to 25 feet into this waterway; however, the Code limits docks
to 4 feet in width for any portion extending more than 8 feet beyond the outside face of the seawall
cap. The applicant states that this request is due to Miami-Dade County Department of
Environmental Resource Management (DERM) requirements related to water depth for docking
boats (min 4 feet deep) and due to existing seagrasses. Section 23-12(6)(a)(x) of the Code allows
for variances to be requested based on DERM's environmental review. There is currently no dock
at the site (demolished in 2016). It is claimed a former dock extended 10 feet into the Indian Creek
Lake and was 24 feet/ 3 inches long (survey). The Town's permit records note a 8' x 16’ dock.

SPECIFIC VARIANCE REQUEST
DERM initially denied the applicant's request to construct an 8-foot-wide dock in compliance with

the requirements of the Town's Code citing water depth / seagrass issues. A minimum of 4 feet of
water depth is needed, and that depth is not reached until 11-12 feet waterward of the seawall.

7522 Wiles Road Suite B-203 Coral Springs, Florida 33067 Telephone: 954-757-9909
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The applicant is seeking permission to construct a rectangular dock that extends 12 feet into the
Indian Creek Lake and is 25 feet long. The applicant claims the new dock will essentially replace
the dock that existed previously (prior to 2016), although slightly larger. Town building permit
records reveal this is not true — unless an illegal dock existed without the Town'’s knowledge.

Below are the applicable Code provisions:

o §23-12(6)(a)(v) No dock which extends more than eight feet beyond the outside face of the
seawall cap shall have a width of more than four feet, and shall have no obstructions to
such width such as storage bins, benches, etc.;

e §23-12(6)(a)(x) Notwithstanding the above provisions as related to the allowable projection
of docks from the outside face of a seawall, because of shifting underwater land elevations
and/or environmental characteristics in Biscayne Bay and the Bay Harbor Waterway, the
Miami-Dade Department of Environmental Resource Management (DERM) may require
alterations to the above stated criteria. Any variation from the above criteria shall require an
owner to request and receive a variance from the town council prior to any construction
commencing on a dock structure. Such variances shall be on a case-by-case basis, the
application shall be accompanied by an environmental assessment from DERM of the
waterway adjacent to the subject property, and any town approval shall be limited to the
minimal variation of the criteria necessary to meet the unique environmental characteristics
of the site;

BACKGROUND

The Town has had land development regulations governing seawalls, docks, mooring piles and
related structures for many years. A major Code analysis / rewrite was performed in late 2007.
Former Mayor Peter Lynch, a professional boat captain, led efforts to update the Code provisions
to include modem standards. Another study effort / Code update was undertaken in 2009-10 due
primarily to address seawall heights but was never adopted. However, in November 2013 the
Town Council amended this section of the Code to address the heights of fulure seawalls and
again revised some of the regulations for docks, particularly to address the Miami-Dade County
restrictions caused by shallow water / environmental issues. Currently the Town is again studying
its dock requirements for potential amendments for floating docks.

The subject single-family home was approved by the PZB in 2013 and construction was completed
in 2016. This house is one of the noted recent modern homes viewed as “overbuilt / too plain” that
has caused the Town to study / adopt new regulations govemning single-family home designs.

Again, the applicant is seeking permission to construct a rectangular dock that extends 12 feet into
the Indian Creek Lake and is 25 feet long. The applicant claims the new dock will essentially
replace the dock that existed previously (prior to 2016), although slightly larger. Town building
permit records reveal this is not true — unless an illegal dock existed without the Town's knowledge.
The only building permit record on file for a dock at this site was for a typical rectangular dock
extending 8 feet into the waterway and 16 feet in length parallel to the seawall — which would have
complied with the Town Code.

Michael Miller Planning Associates, Inc.
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Also, the former dock was the subject of a Town Code violation case in 1997-98 due to the height
of the dock (higher than seawall as limited at that time). A Town Building Inspector at that time
noticed the previous dock exceeded the height of the seawall — that was prohibited at that time.
There is no mention as to the size of the dock in 1997-98 in the Town's documents - so it is
presumed it was sized correctly - as Town staff inspected the site and inventoried all docks in the
Town at that time. This led to a courtesy notice to cure and eventually a formal Code citation. The
owner filed a variance request for the dock. The matter was discussed by the Town Council at that
time. The records note that at the October 1998 Town Council meeting they considered the dock
variance and/or amending the Code on the dock height / seawall issue but decided not to grant the
variance or amend the Code. The Town Council voted to “grandfather” all existing non-conforming
docks that exceeded to height limit. A condition was included that if any replacement / repairs
occurred, the older docks had to be modified to comply with the latest Code requirements. Former
Town Manager Linda Karlsson sent a letter to the Lowenstein’s and other non-conforming dock
owners. MMPA notes that years later (2007 / 2010 / 2013) the Town Council at those times
studied / updated its Codes related to seawalls and docking facilities. Seawalls can now be much
higher, as well as docks, and DERM environmental issues can be addressed via variances. Also,
docks may now cross over seawalls as well. So, the issue before the Town now is the shape and
size of the proposed dock. MMPA contacted DERM staff directly and was informed while they
agreed in concept with the applicant's submittal, their only focus was on the water depth / seagrass
issue — at least 4 feet deep for boat motors. Other dock designs that extend waterward 11'-12' to
reach 4 feet of water depth would also be acceptable.

A review of nearby docks on this section of the West Island reveals the following (aerial attached):

e 9406 W. Broadview Drive (3 properties away) has a “T" shaped dock, with the decking 4
feet width, that extends approximately 18 feet from the seawall that complies with the Code.

e 9408 W. Broadview Drive (2 properties away) has a “T" shaped dock, with the decking 4
feet width, that extends approximately 20 feet from the seawall that complies with the Code;

o 9418 W. Broadview Drive (adjoining site) has a rectangular shaped dock over both the
water and crossing seamlessly over the seawall into the rear yard (making it look larger);
however, the decking extends approximately 8 feet from the seawall and is about 25 feet in
length, that complies with the Code. Last noted Town permit activity prior to 2005.

e 9420 W. Broadview Drive (2 properties away) has a rectangular shaped dock over the
water, with the decking extending approximately 5-7" from the seawall and is 42'-2" in
length, that complies with the Code.

o 9424 W. Broadview Drive (3 properties away) has a rectangular shaped dock over both the
water and crossing seamlessly over the seawall into the rear yard (making it look larger);
however, the decking extends approximately 8 feet from the seawall and is 25 feet in
length, that complies with the Code.

The application package submitted included a Town variance application form, a property survey

and a site design plan / dock plan showing the location of the proposed dock designed by project
engineer (J.N. Sheingold P.E). The applicant also included correspondence from DERM.

Michael Miller Planning Associates, Inc.
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Town staff (Clerk / Bidg. Dept.) was able to research the Town’s archived records and provide an

abundance of historical records (correspondence / letter / staff notes / TC minutes / etc.) to assist
MMPA in our analysis of this application.

ANALYSIS

As per the Town's request, MMPA has completed our review of the variance application and
provide the following analysis and comments.

The subject property is located on the south side of the West Island facing Indian Creek Lake.
Pursuant to the Town’s Zoning and Planning Code, docks may extend up to 25 feet into this
waterway; however, the Code limits docks to 4 feet in width for any portion extending more than 8
feet beyond the outside face of the seawall cap. Due to the silting-in of underwater lands near the
seawalls creating shallow depths, the growth of seagrasses on those underwater lands, and sea
life, the Code includes provisions for variances to be filed related to the allowable projection of
docks when they are limited to the “minimal variation of the stated criteria nacessary to meet the
unique environmental characteristics of the site”.

In 2012 when the redevelopment house plans were submitted to the Town a survey was submitted
showing an existing 10-foot by 24'-3" long dock. The Town has no record of approving a large
dock — it could not have received Town permits as it violates numerous Code provisions and would
have need variances. The only public record the Town has related to a variance at this site is from
1997-98 for the height of the dock (exceeding the seawall height). The approved 2012 PZB plans
show only a proposed new 4-foot wide dock extending 21'-3' into the Indian Creek Lake — which
would be allowed.

The applicant originally went to DERM with a proposal for an 8-foot-wide rectangular marginal dock
(allowed by Town Code) and received a response from DERM on August 9, 2017 denying the
request, stating that the 4-foot underwater land contour is not obtained until approximately 11-12
feet waterward from the face of the seawall. A water depth of 4 feet is needed for a boat slip /
mooring area. DERM stated that they could authorize a 12-foot-wide by 25-foot-long dock utilizing
the footprint of the previous dock - which has been demolished — and the Town has no record of
approving. When the building pemit for the new 12-foot x 25-foot dock was originally reviewed
(not per PZB plans / rectangular dock), MMPA's zoning comment was to revise the plans to comply
with the Town Code requirements or seek a variance to address the DERM issues.

Upon receipt of the variance application MMPA contacted DERM staff directly. DERM issued a
corrective email dated July 23, 2018 providing a correction to their initial Completeness Summary
dated July 6, 2017 where they state a dock that is a minimum of 15 feet waterward of the seawall is
needed, reducing the required projection of the dock into the waterway by 3-4 feet. The July 6,
2017 DERM Completeness Summary states that a set of revised plans showing a design of an “L"
or “T" shaped dock with a 4-foot accessway and up to B-foot-wide by 20-foot-long terminal platform
should be submitted for their review. We have confimed with DERM that a “L” or “T" dock in
compliance with the Town Code could be approved.

Michael Miller Planning Associates, Inc.
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With there being docks on numerous neighboring properties that are “T” or “L" shaped designs
which comply with the Town Code and DERM stating that they can approve a similar dack, this
variance request (a large rectangular 12' x 25’ dock) is not a “minimal variation” as required by the
Town Code and should be DENIED in our opinion. The previous larger dock was most likely illegal
and nonconforming, was removed, was shown as a minimal lineal dock (4’ x 21') on the 2012
redevelopment plans and does not provide the applicant any entitlement to replace it. As
proposed, the dock will be larger in width than any other “legal dock” found on either island.

CONCLUSION AND RECOMMENDATION

Based on historical research of docks at this site, Town Manager instructions to the same owner in
1998 that stated while the former 8' x 16’ dock was grandfathered as to height, any new dock
would need to comply with current Code requirements, and the above analysis, MMPA
recommends that the Town Council DENY the requested variance as submitted. The dock design
is too massive and plain — a complaint made against the house / site design itself. MMPA
recommends the dock be re-designed to comply with the 2012 PZB plans or modified to match
most others in the area (“T" / “L"). It is believed the existing parallel docks at nearby homesites are
older and predate the current DERM environmental regulations.

Michael Miller Planning Associates, Inc.
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TOWN OF BAY HARBOR ISLANDS
NOTICE OF PUBLIC HEARING

Tawn Councll
Thomas E. Glick
Mayor

Robert H. Yatfe
Vice Mayor

Council Members
Steven M, Brown
Joseph J. Gardner
Jay Meiselman
Edward M. Tavlin
Linda Zilber

Please take notice that on Monday, November 9, 1998, at 7:00 p.m. or as soon

thereafter as may be reached on the agenda, in the Council- Chambers of the Bay Harbor
Islands Town Hall, located at 9665 Bay Harbor Terrace, Bay Harbor Islands, Florida, a public

hearing will be held before the Town Councll with regard to the following matter:

Interested partles are Invited to attend and be heard with regard to this matter.
|

A REQUEST FROM THE OWNERS OF T[l-lE RESIDENCE
LOCATED AT 9414 WEST BROADVIEW DRIVE, HALF OF
LOT 85 AND ALL OF LOT 86, IN BLOCK 23 FOR A
VARIANCE FROM SECTION 23-12(6)(a) OF THE TOWN
CODE RELATED TO A DOCK ABOVE THE EXISTING
HEIGHT OF THE SEAWALL.

]
SARA M. CASAL, TOWN CLERK

9665 BAY HARBOR TERRACE  (P.O. BOX 546620)  BAY HARBO&? ISLANDS. FLORIDA 33154

TELEPHOMNE: {305) 866-6241  FAX (305) 86|6—3863



MEMORANDUM

DATE: November 4, 1998 |

TO: MAYOR AND TOWN COUNCIL ;

FROM:  LINDA KARLSSON, TOWN MANAGER {l/ £

Subject: Update - Request for Variance at 9414 West Bruudvu,w Drive, half of Lot 85 and

all of Lot 86 in block 23, Alfredo and Diana Lowenstcl n

This memo is to provide additional information to the ‘Fown Council members in connection with
the subject variance request. ‘

In my memo dated October 23rd, [ indicated the Lowenslcin dock‘ is “approximaltely 8 to 12 inches

above the seawall.” However, an actual measurement taken this week shows that the dock is 15
inches above the seawall.

Of'the 10 West Island docks observed to also have docks higher thgm the scawall, one was authorized
by variance in 1991 to allow a dock 5 inches higher than the seawall. On a second property, a permit
was issued in 1979 for a dock, and the plan drawing docs show the dock at 6 inches above the sea
wall. On that same property, another permit was issued for rcplaccment in 1985, but the plans for
the replacement are not on file and we were unable to determine whether the violation was noted at
that time and was supposed to be corrected. On the other 8 do'cks', they were cither constructed
without permit or the plans on file for the permits show the dock as being level with the seawall
which indicates the construction was done incorrectly. Based on the photographs taken, most do not

appear to be more than 6 or 8 inches above the seawall and some are only a few inches above,

With regard to the East Island, better information reccived indiulnlcs only 4 propertics with docks
above the seawall. One of those properties recently obtained a permit to demolish the dock; another
had only one permit issued in 1957 with a permit to replace boards in 1977, the third had two
permits to repair dock but no sketches on file and the fourth had no permit or sketches for any dock.

None of the docks appear to be as high as the Lowenstcin dock. i

LK:me



MEMORANDUM

DATE: October 23, 1998

T MAYOR AND TOWN COUNCIL

FROM: LINDA KARLSSON, TOWN MANAGER J»«

Subject: Request for Variance at 9414 West Broadview Drive, half of Lot 85 and all of

Lot 86 in block 23, Alfredo and Diana Lowenstein

The original residential structure at this property was built in 1951 [n 1952, the original owner
added a small dock (7.5 feet measured out from the seawall by 14 feet measured side to side). The
plan drawing on file for that dock indicates the deck was level with the seawall. The last reference
to that dock in the file was on drawings for installation of a fence in 1961 and again in 1966 for a
fence replacement. ‘

Mr. Lowenstein is apparently the second owner of the pro‘perty, which he purchased in
approximately 1977. A search of the building file and plans mdlcales a number of improvements
have been made by Mr. Lowenstein over the years, including an addition to the structure and
extensive renovation, a new swimming pool, new central a/c, etc. I!n addition, a permit was issued
on August 8, 1988 for the installation of batter piles and a new seawall cap. The plans submitted for
that work mention and depict an “existing dock” but since no work on the dock was a part of the
plans, they do not indicate any details.

In 1997. the Town’s building inspector was sent to make an mspéctlon on a nearby property. Mr.
Reed saw the Lowensteins® dock and. being aware of the Town's restriction on dock heights,
immediately noticed that it was higher than the seawall. (He also noted that the dock was not far
from needing replacement.) Upon verifying in our records that no permit had been issued for this
dock, a notice of violation was issued and on June 17, 1998, Mr. Lazar appeared before the Special
Master. A copy of the Special Master's findings is attached to this memorandum.

Upon Mr. Lazar’s assertion before the Special Master that other pllropemes had similar violations,
we surveyed the East and West [slands. On the West Island, there are 86 homes on the water and
there are approximately 69 or 70 docks (the count was made from aenal photographs and in several
cases a dock may be hidden by the canopies of large trees). On the East Island, there are 79
waterfront buildings and 73 docks. A survey by boat found ten \P{est [sland properties (other than
the Lowensteins) with docks higher than the seawall and seven East Island properties. In some cases,
the violation consists of no more than the flat thickness of a bpard The Lowenstein dock is
approximately 8 to 12 inches above the seawall. We are research|mg the files for these properties
to verify whether the violating docks were constructed with a permn However, the existence of a

similar violation on other properties is not grounds for dismissal of a violation notice.

lof 2 I € "aIF I gal'memortiow enute var



Memorandum
Mayor and Town Council
October 23, 1998

With respect to the opinion of the special master:

l. It is, of course, up to the Town Council whether it wishes to consider amending the
Town Code. Should the Town Council determine that it wishes to amend the code
regulations on the height of docks, the administration will refrain from issuing
violation notices to the other properties with such docks. If the code is to be
changed, please note you will need to determine what helght above a seawall cap is

acceptable. |

2. [ do not believe a “city-initiated variance” is appropriate m view of the substantial
number of other property owners who have docks that do| comply with the code.

3. Grandfathering is not applicable in this case inasmuch as the issue of dock height has
been the same since 1952 and the dock in question was c!early constructed since that
time.

With respect to the request for variance on the basis of hardshlp, the administration notes that the
only dock at the subject property that was built to code was the o[rlgmal dock constructed in 1952.
When that dock was replaced, we cannot say, but there are no plans or permit on file for the current
dock. Furthermore, when the batter piles and new seawall cap we“re installed in 1988 the work was

inspected by Mr. Reed who would have noticed if there were a new dock at that time.

Enclosed is a copy of Sec. 2-22 of our Town Code outlining the facts and circumstances under which
the Town Council may grant a variance.

2of 2 ¢ "2l It gaf memay'lowersie vas



IN THE MATTER OF A HEARING ON THE NOTICE

OF VIOLATION SERVED ON

OWNER/VIOLATOR: Alfredo & Diana Lowenstein |
MAILING ADDRESS: 9414 W. Broadview Dr.

Bay Harbor Islands, FL. 33154
LOCATION OF VIOLATION: 9414 W. Bay Harbor Dr.

Lot 85& 86, Block 23
Emm

Citation No. _821
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

Findings of F !

This matter is before the Special Master this 17th day of June, 1998, as a!follow-up to a previous hearing on April
17, 1998 on a Citation alleging violation of Section 23-12 (6) (a) relating to the maintaining of a dock which has

been determined above the existing height of the seawall, in violation of this Code provision.

The Findings of Fact, Conclusions of Law, and Order of April 17, 1998 are adopted as a part of the Order resulting
from this hearing. |

Bruce E. Lazar, Esq., who testified on special knowledge as well as|attorney for Mr. and Mrs. Lowenstein
previously, appeared today and was duly sworn. He indicated his clients were considering filing a variance petition
with the Council on grounds of “hardship” and petitioned the Specml Master for additional time to undertake this
procedure, which was suggested by the Special Master in his previous Order. Mr. Lalzar indicated he had discussed
the matter with the Assistant Town Manager and a contractor.

It appears that on the basis of recommendation by the Special Master, a »\fater inspection of other properties which
maintain docks has resulted in a report of at least ten (10) other propemes on the West island which are technically
in violation of the provisions of the above Code section. There may be more on the East island.

It is the opinion of the Special Master that this is a violation that, (a) could necessitate an amendment of exemption
to exlstmg docks; (2) be the subject of a city-initiated variance in the cases which fall within the parameters of
variance laws; (3) be the subject of a “grand fathering” decision, or, (4) be determmable by previously published law
on which the provisions of the Code, respecting the height of the dock, would be controlling.

Wherefore the premises Considered: ‘
[t is Ordered that this matter be reset for a hearing on the 6th of October, 1998.

[t is further recommended that the issues in this case be fully explored by the office of the Building Department, with
consultation with the Town Manager, Town Council and Town Attomey, to determine whether there is any other
way of meeting the legal mandate of the Township and the equities which the Township is required to provide its
residents. 1



/ Page Two FEindings of Fact

|
If this matter cannot be resolved through other means, the Special Master is prepared to act on this case in
accordance with the facts and the Code provisions prevailing.

Ordered this 17th day of June, 1998.

To: All parties.

Town Manager

Town Counsel
Code Compliance Officer
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BRrRUCE E. LAzZAR
ATTORNEY AT LAW
2901 COLLINS AVENUE ; ( ' ) .|,.‘t\o/ A
SUITE M : St o
MraM1 BeacH, FLORIDA 00140 ‘

TELEPHONE (305) 535- 8118
rax (308) 673.8865 ‘

October 9, 1998

Town Council

Bay Harbor Islands

9665 Bay Harbor Terrace

Bay Harbor Islands, Florida 33154

Re: Alfredo and Diana Lowenstein |
9414 W. Broadview Dr. ?
Request for Variance from Section 23-12(6)(a) BHI Code

To Whom It May Concern:

This letter is submitted in conjunction with Mr. & Mrs. Lowenstein's request
for a variance from the above referenced section of the Bay Harbor Islands code
which requires that decks of docks be no higher than tha sea wall.

The Lowenstein's have resided at their curreqt address in Bay Harbor
Islands since approximately 1977. In approximately 1988, the Lowenstein's were

required to restore their sea wall. When the sea wall répairs were completed, the

deck was restored in its original location and has remalhed so since that time. In
February, 1998, some ten (10) years after the dock was restored the Lowenstein's
received a Notice of Violation to the effect that the deck of their dock was higher
than the sea wall in violation of the above referenced code section. The
Lowenstein's were advised that they may comply with!the violation by removing
the structure, obtaining a variance, or reconstructing the structure according to the
town cede. :

\

The undersigned has appeared before the Special Master on several
occasions regarding this matter. There was evidence F:oresented of wide spread
violations of this ordinance. On the recommendation of the Special Master, a
water inspection of other properties was made by the Town and resulted in a
report of at least ten (10) other properties on the west island in violation of the
code section. The report noted that there may be more,on the East Island. It was
the opinion of the Special Master that the violation:(a) could necessitate an
amendment of exemption to existing docks; (b) be the subject of a city initiated
variance in the cases which fall within the parameters of variance laws; (c) be the
subject of a grandfathering decision, or; (d) be determinable by previously
published law on which the provisions of the code, respecting the height of the



|
dock would be controlling. (See Special Masters Report dated June 17, 1998.)

The Special Master recommended that the case be full'y explored by the office of
the Building Department, with consultation with the Town Manager, Town Council
and Town Attorney to determine whether there is any other way of meeting the
legal mandate of the Township and the equities which lhe Township is required to
provide its residents. The city apparently decided to take no action generally with
respect to this matter and the Special Master afforded the Lowenstein's the
opportunity to file a request for Variance.

Accordingly, the Lowenstein's respectfully request the Town Council to
grant them a variance from the above referenced code section because of
hardship. The specific hardship is that if the dock is placed even or below the sea
wall, during times of high tide and/or rough seas the water level will be at the level
of the supporting structure which will ultimately cause the dock to be damaged or
destroyed. A secondary hardship is that the Lowenstein's are visited from time to
time by friends who have large vessels. If the dock is too low, then it is difficult or
impossible for those larger vessels to properly tie up and disembark passengers.

Other factors which the Town Council should congidar are as follows:
a) the deck has been in place since 1988 without complaint.
b) the dock was apparently originally built accordind to the code then in force.

When it was restored in 1988, it was put back in its original condition and
location.

c) there are apparently numerous violations of this code section throughout
the Town as confirmed in the various Special Master reports relative to this
matter. Although it is impossible to know what prompted these numerous
violations, it could be presumed that these other residents have the same
problem as the Lowenstein's if their docks are tow be lowered in accordance
with code. i
Based upon the forgoing, the Lowenstein's resp.‘ectfully request a variance

from the code section or, in the alternative, request !hat the Town Council take

action as suggested by the Special Master wl%\ would: remedy this situation town
wide.

espectfully Sl.ubmitted.

ruce E. Lazal"

BEL/sd






. TOWN OF BAY HARBOR ISLANDS, FLORIDA
APPLICATION FOR VARIANCE AND PUBLIC HEARING

DATE: _Qctober 7, 1998

1. PROPERTY ADDRESS: 9414 W. Broadview Drive

|

LEGAL DESCRIPTION: LOT. E485 & 86 __BLOCK: 23
1
SUBDIVISION: Ray Harhor Tsland

2. APPLICANT'S NAME: Alfredo & Diana Lowenstein
|

ADDRESS: 9414 W. Broadview Drive
|

Gor Fdes (3REage MOl

[Rad R AA

BUSINESS PHONE: 305-532-2511 RESIDENCE PHONE: _ 305-864-5139

3 PROPERTY OWNER'S NAME: __Alfredo & Diana ﬂowenstein

(I different from applicant)

ADODRESS: S ove k
\

|
BUSINESS PHONE: Same RESIDENCE PHONE: _same

+. NAME OF CONTRACTOR andfor ARCHITECT: N/A

TELEPHONE:
5. PRESENT ZONING CLASSIFICATION: Residential
6. IF APPLICANT IS THE PROPERTY OWNER, INDICATE Dﬂ:«TE ACQUIRED: 1977
|
7. IF APPLICANT IS THE LESSEE, INDICATE LEASE DATE: ___ N/a

INDICATE TERMS OF LEASE:

8. LEGAL DESCRIPTION OF ANY CONTIGUOUS PROPERTIY OWNED BY THE APPLICANT:

LOT. __s/a BLOCK: SUBDIVISION:




10.

11,

12,

13.

14,

S
‘ N
IS THERE AN OPTION TO PURCHASE OR LEASE THE SUBJECT ‘PROPERTY? W
Eh (Circle
IS IT PREDICATED ON APPROVAL OF APPLICATION?
(Circle ,7'\

IS HEARING BEING REQUESTED AS A RESULT OF A VIOI.ATIO}‘I NOTICE? ;ﬁ![_m
| fcle one)

HAS A P}B‘H&H ARING PREVIOUSLY BEEN HELD REGARDING THIS PROPERTY?
NO

YES DATE: DECISION:_

ARE THE Y EXISTING STRUCTURES ON THE PROPERTY TO BE DEMOLISHED?
NO

YES DESCRIBE:

BRIEFLY STATE REQUEST: Variance from Section 23-12 which prohibits
|

__docks higher than sea wall.

THE FOLLOWING ARE TO BE NOTIFIED OF HEARING DATE, AS MY REPRESENTATIVE(S):

(Please provide this information, or they will NOT be notlf‘ed)

NAME ADORESS ‘ PHONE
Bruce Lazar = 2901 Collins Avenue i
Miami Beach, FL 33140

shi ”’-/7/0?.?

Q) \J v Date

Date

Applicant Signature(s)

ALL INFORMATION SUBMITTED IN CONNECTION WITH THIS APPLIC ATION BECOMES A PERMANENT
PART OF THE PUBLIC RECORDS OF THE TOWN OF BAY HARBOR ISLANDS



REQUEST FOR VARIANCE

The subject property is legally described as:

/
Lot:£flor tlorls oCK:_ 23
ADDRESS: fY/ w- NOa Lo

pate er S/ 744

SUBDIVISION: BAY HARBOR ISIANDS

”

I (we), A'Uﬁum (-ouemd?r:a r\\,wwt Lﬂwfi.;iz:;

being

duly sworn, depose and say that | am (we are) the awner(s) of the described real property and that | am (we
are} aware of the nature and effect of the request for variance(s) on the !above subject property, which request

is hereby made by me (us) OR | am (we are) hereby authorizing

cE &- 24T

to be my (our) legal representative before the Town Council with respect to said request.

.

| (we) hereby authorize the Town of Bay Harbor Islands to enter the sulb;ect property for the sole purpose of
posting a NOTICE OF PUBLIC HEARING on the property as required by the Town Council, and do take the

respopsibilj

Signaturé of Owner

Before me this day personally appeared

of removing this notice after the date of the hearing, |

Before me this; day personally appeared

known to me to be the person described in and who
executed the foregoing instrument, and
acknowledged to and beiore me that

2xecuted tis document for ire purposes therein
expressed.

Sworn to and subscribegl to,beiore me this

known to me to be the person described in and who
executed the loregoing instrument, and
acknowledged to and before me that

evecuted this document for the purposes therein
exprassed.

—_— Sworn to and subscribezto before me this _____
day of 707 o) L1992 % . dayoi 73’2— C 19.7.¢ .
[ "
L) L -~ fop
" Notary Public ' /Notary Public J

My commission expires:

Personally known _+ Produced 1.D.
Type/number of 1.D.

—_ DID TAKE an oath, or
—te=__ DID NOT take an oath

My commission expires:
Personally known _ &~ Produced I.D.
Type/number olf 1.D.

|
—— DID TAKE an oath, or
—izZ_ DID NOT take an oath

COMMISSION # CC 707668
EXPIRES: Apeil 19, 2002
Sonded The Hotry Pubiic Undenwitters

T s gt lommitvanance i

!.i .,_%‘ | ANGELA D. 8AIZ




AGENDA ITEM REPORT
September 17, 2018

ITEM NUMBER: 2.

ITEM: Approval or Denial of the a variance request for residence located at 9414 W.
Broadview Drive. As required by Section 2-22 of the Town Code, the Town Council shall
determine whether to grant or deny the application for variance. An affirmative vote of five
Council Members is necessary in order to grant the request. The decision of the Town Council is
final. If the request is granted, the decision of the Town Council shall be recorded in a resolution
to be prepared by the Town Attorney. It should be noted that any approval of the Town Council
is subject to other requirements of the Town Code, County Code, Florida Building Code, FEMA,
etc.

DESCRIPTION:

RECOMMENDED ACTION:
Deny the requested variance as submitted.

FINANCIAL ANALYSIS:

BUDGET IMPACT:

Submitted By: Alba Chang, Deputy Town Clerk
ATTACHMENTS

None
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